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r _— Local Registration of Title (Ireland) Act, 1891 (54 & 55 Viet. 

cap. 66) was passed as a necessary corollary to the Land 
Purchase Act, and in this connection has a considerable bearing on 
the Government Small Holdings Bill. It is a mixture of the 
English Land Transfer Act of 1875 and the Land Transfer Bills of 
1887 to 1889, plus several special characteristics of its own. Only 
absolute title is recognised, and (sec. 22) purchasers, past and 
present, under the Purchase of Land (Ireland) Acts are to be 
registered without fee or enquiry into title. Registration is 
compulsory (sec. 22) so long as any charge for advances of purchase 
money is subsisting. Land may also be registered voluntarily, 
after examination of title, and payment of a contribution of 2s. per 
£100 (£1 per £1000) to an Assurance Fund (Rule 77). Land 
voluntarily registered may be removed from the Register (sec. 20). 
Local Offices are to be established and managed by the Clerks of the 
Crown and Peace in the Counties, with additional remuneration for 
extra work (sec. 7). Other appointments are restricted to barristers 
and solicitors (secs. 4 & 5). But Rule 8 shows that very little 
confidence is placed in the local Registrars, every draft entry for 
the Register (on subsequent dealings as well as on first registration) 
being sent up by them to be settled in Dublin and entered there in 
duplicate books. On the death of an owner of land originally sold 
under the Land Purchase Acts the legal estate devolves on his 
p’ "sonal representatives (secs. 83, 84), otherwise the Registrar has to 
consider the beneficial title before registering a successor (sec. 37). 
On dealings with registered land, forms are prescribed, but their 
use is optional (sees. 35 and 40)—this license appears likely to add 
considerably to the Registrar's labour and responsibilities. Errors 
arising through fraud or forgery or mistakes of the officers of the 
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registry are to be compensated out of an Assurance Fund raised by 
contributions of 2s. per £100 on all dealings for value and on 
voluntary registrations (Rule 77). This appears high, considering it 
is in addition to, and not in substitution for, the ordinary examina- 
tion of title (Rule 31). Boundaries can be registered as conclusive 
in certain cases (sees. 57, 58, 59). The fees are to be kept down to 
the level of expenses (sec. 8)—a most useful provision, and peculiar to 
the Act. In a complicated piece of legislation like this Act, and the 
Rules made under it, there are naturally many points which would 
eall for comment, and possibly for criticism, did space admit. But 
at present it must suffice to say that the Act seems on the whole a 
good one, and likely greatly to assist the objects of the Land 
Purchase Act. The Small Holdings Bill of the present session 
would appear capable of much improvement by an amendment to 
a like effect. Lord Cairns’s Land Transfer Act contains ample 
powers, and a short clause providing for the registration of all 
small holdings would be all that would be needed. 


A specially competent correspondent writes to us:— 

Section 2 of the Foreign Marriage Act, 1891 (54 & 55 Vict. ¢. 74). 
runs as follows :— 

‘The period of residence required for a marriage under the 
Foreign Marriage Acts shall be three weeks, and accordingly in 
section 2 of the Consular Marriage Act, 1849, one week shall be 
substituted for one calendar month.’ 

On this section Mr. Lely has the following note in his edition of 
the Statutes of Practical Utility :— 

‘The one week is in direct conflict with the three weeks 
previously required by the same section. Which prevails? It is 
conceived that the one week prevails, as being the latest thought 
of by the Legislature unless there be anything to point to a pure 
mistake, but that the “ accordingly” of this section and the “ three 
weeks” of the next point to such a pure mistake as to rebut such 
a presumption.’ 

If the successive Marriage Acts are examined it will be found 
that there is no such mistake as is suggested. 

Under s. 2 of the Consular Marriage Act, 1849. a person intending 
marriage must have resided one calendar month before he gives 
the statutory notice, and under s. 3 of the same Act the notice 
must remain suspended in the consulate for one week before 
marriage if the marriage is by license, and for three weeks before 
marriage if the marriage is without license. Therefore the total 
necessary period of residence is under that Act rather more than 
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five weeks in the one case and rather more than seven weeks in 
the other. 

The Marriage Act, 1890, limited the period for suspension of the 
notice to fourteen days, whether the marriage is with or without 
license, and therefore made the total necessary period of residence a 
little over six weeks in all cases. 

The Foreign Marriage Act, 1891, cut down the total period still 
further by reducing the period before notice to one week, thus 
making the total period three weeks. 

What Mr. Lely’s note shows is the urgent need for consolidating 
enactments which ought to be simple, but which in their present 
form are not unlikely to lead astray even persons learned in the 
law '. 

In Mr. Lely’s previous note, the reference should apparently be to 
12 & 13 Vict. ¢. 68. 


The decision of the Court of Appeal (Lord Esher M.R., Lopes and 
Fry L.JJ.), Reg. v. Judge of the City of Loudon Court, reported 'g2, 
1 Q. B. 273, that an action will not lie on the Admiralty side 
of a County Court against a pilot who in the body of a county 
negligently damages another ship by collision with his own, is of 
considerable importance. So far as the case turns upon the con- 
struction of the County Courts Admiralty Jurisdiction Acts it is 
of no general interest; but involving, as it does, the decision that 
the High Court of Admiralty had no original jurisdiction to enter- 
tain an action by a shipowner against the pilot of another ship for 
damage in a collision caused by the pilot's negligence, it is of wide 
importance and may produce unexpected results. One result is 
that the case of 7/e Zefa (’91, P. 216) is already under appeal. If 
a shipowner cannot in a County Court Admiralty action sue a pilot 
for collision caused by his negligence, can he sue a dock company 
or any person at all (even, sem//e, the owner of the wrong-doing 
ship) for similar negligence? This is the question raised by The 
Zeta case, upon which the Court of Appeal is now considering its 
judgment. In The Queen v. Judge of the City of London Court the 
Court of Appeal was largely influenced by 7%e Urania, 10 W. R. 97, 
where Dr. Lushington did in fact refuse to entertain a suit by 
shipowner against pilot. The report of this case is not very full, 
and it is at least doubtful whether Dr. Lushington there decided 
anything more than that the bond which measures the extent 
of the pilot's liability could not be enforced in Admiralty. More- 
over the argument of Dr. Tristram, who moved for a citation 

' It is satisfactury to see that the Lord Chancellor has introduced a Bill for this 
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against the pilot, was confined to the effect of the then recent 
statute, 24 Viet. ¢. 10, and throughout the case there seems to have 
been no suggestion of an original jurisdiction to entertain the 
action in Admiralty. The decision therefore does not carry the 
weight it would carry if the question of original jurisdiction had 
been argued. The cases which follow 7/e Urauia add nothmg to 
its authority. The Court of Appeal has, however, treated that case 
as an authority against the Admiralty jurisdiction, whether original 
or statutory. Great stress was laid by all three members of the 
Court of Appeal upon the fact that no precedent of a similar action 
having been entertained in Admiralty was forthcoming. Perhaps 
too much was made of this. In the first place there are no reports 
of Admiralty Instance Court cases of earlier date than the present 
century. Secondly, until 1840 damage suits were of comparatively 
rare occurrence. Probably not more than fifty such suits were 
brought during a century and a half before 18co. It has been 
stated that the number between 1800 and 1840 was 265. Since 
1840 indeed the number of collision actions runs to thousands, but 
the observation of the Master of the Rolls as to the ‘hundreds and 
hundreds of instances in which such an action against a pilot 
might have been entertained’ lose much of their force when it is 
remembered that so late as 1834 (The Girolamo, 3 Hag. 169) the 
ship was liable in Admiralty, though her fault was that of her 
compulsory pilot. Since 1861 The Urania, rightly or wrongly, has 
stood in the way. That the pilot could not in Admiralty sueceed 
upon a plea of contributory negligence in the other ship is scarcely 
a reason against the existence of the jurisdiction. This perhaps 
will appear more fully when the decision in The Zefa is given. 

If the point of law is discussed hereafter before a higher tribunal 
a more definite decision will have to be arrived at as to the value 
of the Assignation Books and other records of the High Court of 
Admiralty. Lord Esher appears to have disregarded them, whilst 
Kay L.J. treated them as authoritative. In Ze Justitia, 12 P.D.145, 
they were recently cited and acted upon by Lord Hannen, the late 
President ; and in The Ruckers, 4 Ch. Rob. 73, Lord Stowell recog- 
nised them as authoritative in a case involving an important 
question of jurisdiction. It is to be hoped that 74e Z/a will not 
be decided without some reference to the cases of 7/e Warewell and 
The Susan and Til/s vy. The Mary (Marsden, Ad. Ca. pp. 243, 284). 
The records in these cases consist of the original sentences, en- 
grossed upon parchment and signed by the Lords Delegates, of 
whom one or more were common law judges. They appear to be 
conclusive upon the point that the Admiralty jurisdiction was not 
confined to cases where the collision was between the hulls of ships. 
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As we read the judgment of Lord Esher and the arguments of 
counsel we are carried back to the times when the rivalry of the 
common law Courts and the Court of Admiralty formed the most 
burning legal, we might almost say the most burning political, 
question of the day. Contests between our different Courts are 
now happily at an end, and we have no reason to suppose that 
any living judge will feel aggrieved at the language in which Lord 
Esher pronounced the claims of the Court of Admiralty to almost un- 
limited jurisdiction with regard to everything occurring on the high 
seas to be untenable. We could have wished that Lord Esher’s 
remarks on the decision of the Court of Appeal in 7%e Adina, 5 Ex. D. 
227, had not savoured a little too much of the manner of Lord Coke. 
Sir George Jessel, like other great judges, made mistakes, but the 
late Master of the Rolls is not a man whose judgments, even if 
erroneous, can be treated with disrespect. It must be remembered 
that the decision by which Lord Esher refuses to be bound ‘ one 
particle beyond what it actually decides and determines’ is the 
decision not only of Sir George Jessel but also of James L.J. and 
Cotton LJ., than whom three stronger judges never sat together 
in an English Court. 


It is satisfactory that the decision of the House of Lords in the 
Mogul Steamship Co.'s case, reported with creditable promptitude in 
the March number of the Law Reports, ’g2, A. C. 25, was unanimous. 
Not only the decision but the reasons of the Court of Appeal were 
completely approved ; the result therefore now admits of summary 
statement :— 

t. The Courts will not undertake to regulate the competition of 
traders. 

2. They will not found new heads of ‘public policy’ on disputed 
economic propositions. 

3. There cannot be an indictable or actionable conspiracy without 
a distinctly unlawful end or distinctly unlawful means. 

4. Acts not otherwise unlawful are not unlawful because done in 
execution of an agreement which is in restraint of trade. 

5- Hence the old high common law doctrine of conspiracy, if we 
may so call it, is no longer tenable, if it ever was. 

6. Specific acts of violence, intimidation, fraud or unlawful 
molestation, and agreements to commit or procure any such acts, 
remain as unlawful as ever: see especially Lord Hannen’s opinion. 

De Sousa v. British South Africa Co., 8 Times L. R. 369, will long 
be the leading case on the points with which it deals. That it will 
go before the Court of Appeal and the House of Lords is probable, 
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but we shall be surprised to find that any material principle laid 
down by Mr. Justice Wright in his luminous and exhaustive 
judgment turns out open to question. The principles which that 
judgment lays down may be thus summed up. 

1. English Courts have no jurisdiction to adjudicate upon the 
title to foreign land. 

2. English Courts have in general at any rate no jurisdiction 
to entertain an action for trespass to foreign land, and their juris- 
diction in this matter is not extended by the abolition of local 
venue (see Rules of Court, 1883, Ord. XXXVI, r. 1). 

3. English Courts have jurisdiction to entertain an action for 
trespass to person or to goods in a foreign country. 

4. It is possible that English Courts may have jurisdiction to 
entertain an action for trespass to foreign land when the question 
of title is not raised. 

All these propositions, except the last, are the fair result of 
authoritative decisions. Whether the fourth proposition can be 
maintained is open to grave doubt. There is no decisive authority 
in its favour; and the plain rule both of common sense and, it is 
submitted, of English law, is that English Courts ought not to 
entertain actions which, either directly or indirectly, have to do 
with rights to foreign land. It must be remembered that the 
English conception of trespass quare clausum fregit is quite peculiar 
to our own system. 

The great merit, it should be added, of the judgment in De Sousa 
v. British South Africa Co, is not that it establishes any novel prin- 
ciple, but that it follows and develops principles which have long 
been more or less distinctly recognised by English Courts. It 
further emphasises the consideration, which has been often dwelt 
upon in this Review, that rules of practice, such for instance as 
the distinction between local and transitory actions, are constantly 
the expression of fundamental principles. 

The Court of Appeal in Jn re Queensland Sc. Co.,’92, 1 Ch. 219, 
have affirmed the judgment of North J. (’91, 1 Ch. 536) and have 
held that the rights of the parties must be determined in accord- 
ance with the law of Scotland. The judgment of the Court of 
Appeal also determines a point which does not appear to have been 
clearly raised in the Court below, namely that the law of Scotland 
includes the rules of so-called private international law which are 
maintained by the Scotch Courts. On both points the judgment 
of the Court of Appeal is right. Unfortunately the language 
used by the Court is not nearly so satisfactory as the conclusion 
which it is intended to express. Even a judge so eminent as 
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Lindley L.J. becomes for once obscure, because of the confusion 
involved in the use of the term ‘international law,’ as applied to 
the different topic known as ‘ private international law.’ 


The decision of the Court of Appeal in A/cock v. Suith,’g2, 1 Ch. 
258, affirms the judgment of Romer J. (iid. 238). It determines 
that a transfer not only of personal chattels but of a chose in 
action which is valid by the law of the country where the transfer 
takes place (/ex si/us) is to be held valid in England. As we have 
already pointed out, d/cock v. Smith is the last of a line of cases 
establishing the principle laid down by Savigny, that the validity 
of a transfer of individual movables is governed by the /ex situa. 
This view, it must be noted, was opposed to the doctrine apparently 
at any rate upheld by English Courts that the assignment of a 
movable was governed by the owner's /ex domici/ii', 

Huntington v. Attrill, 8 Times L. R. 341, is a case of great interest. 
From it the following principles with regard to the conflict of laws 
may, with more or less cert.inty, be deduced. 

1. English Courts will not enforce, either directly or indirectly, 
the penal laws of another country. This principle is of course well 
established. 

2. When a penal action is brought in a foreign country and a 
judgment obtained against the wrong-doer for a given sum, an 
action cannot be maintained in England for the debt due on the 
judgment. The truth of this proposition is assumed throughout the 
judgment in Huntington vy. Attrill. It is clearly sound, though there 
might be some difficulty in citing a direct authority in its support. 

3. Probably no action can be maintained in England on a foreign 
judgment given in respect of any matter for which an action would 
not have been maintainable in England, e.g. an act which though 
wrongful by the law of the country where it was done, would not 
have been wrongful if done in England. 

4. ‘The rule that the Courts of no country execute the [penal] 
law of another applies not only to prosecutions and sentences for 
crimes and misdemeanours, but to all suits in favour of the State, 
for the recovery of pecuniary penalties for any violation of statutes 
for the protection of its revenue or other municipal laws, and to all 
judgments for such penalties.’ This is the language of Gray J. in 
Wisconsin v. The Telican Co., 127 U. 8. 265, and is fully adopted 
by the Privy Council in [Huntington v. Attrill. 

5. An action is not penal which, though it may be brought for a 


? See L. Q. R. vii. 308. 
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penalty incurred by a violation of a statute, is not brought 
directly or indirectly on behalf of the State or for the vin- 
dication of its authority; and if a foreign judgment be obtained in 
an action which though brought for a penalty is not a penal action, 
the sum due under the judgment is recoverable in England in an 
action on the judgment. This is the point directly determined in 
Huntinglon vy. Attrill. 


Tassell v. Hallen, ’92, 1 Q. B. 321, is a case which, to use the 
words of Lord Chief Justice Coleridge, ‘like many others under 
Order XI, r. 1, is important and by no means easy.’ The root of 
the difficulty lies in the fact that the Courts, when interpreting 
Order XI, r. 1, are engaged in the effort, new to English judges, 
to form a consistent doctrine as to the extra-territorial jurisdic- 
tion of English Courts. The particular case determines that an 
action against the assignee of a lease for breach of a covenant 
to repair contained in the lease is an action in which ‘a contract 
or liability affecting lands or hereditaments situate within the 
jurisdiction is sought to be enforced, and that therefore where 
the land is in England a writ may be served on a defendant in 
Scotland, where he ordinarily resides. The decision is reasonable 
enough and follows Aaye v. Sutherland, 20 Q. B. D. 147: whether it 
be really consistent with dguew v. Usher, 14 Q. B. D. 78, is a point 
on which opinions may differ. The case calls attention to the fact 
which is often forgotten, that ‘the power of the Court is still 
(except when extended directly or indirectly by Act of Parliament) 
limited to the territorial area of its jurisdiction and. ... cannot 
in general affect persons who are outside that area.’ This all- 
important principle would be better understood than it is if the 
Courts would give up the ambiguity involved in the use of the 
term ‘jurisdiction, and when ‘territorial area of jurisdiction’ is 
meant use the word ‘ England.’ 


‘More haste less speed’ is the only moral of P/efcher v. L. §& NL WV. 
Ry. Co.,'92, 1 Q. B. (C A.) 122. A very able judge, more anxious 
than most men to expedite business, hears the opening speech 
of a plaintiff's counsel, and perceiving that the speech shows 
no cause of action, nonsuits the plaintiff. The Court of Appeal 
tell him that he struck too soon, and order a new trial. That 
the Court are right is clear. The old system of pleading was 
justly complained of because it allowed a cause to be lost on de- 
murrer, owing to the technical error of a pleader. But if this pre- 
ference of technicality to justice was found unbearable, it would be 
monstrous to reintroduce the same system in a worse form, and 
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allow a cause to be lost because a counsel from ignorance or incom- 
petence has understated the strength of his client’s case. E/ surtout 
point de céle is & maxim as applicable to judges as to officials. The 
business of a judge is not to do justice, but to administer law. 


Heilethwaile v. Peever,’g2, 1 Q. B. 124, will at last make plain 
to all men that the period of limitation to an action on a judgment 
is under 37 & 38 Vict. c. 57, s. 8, reduced from twenty to twelve 
years. It is a satire on our peculiar system of legislation and of 
Parliamentary draftsmanship that a point which ought never to 
have been doubtful has needed five or six decisions to make it 
clear not only to laymen but even to lawyers. 


What is the meaning of the provision of 12 & 13 Vict. e. 92, s. 
14 that every complaint under the enactment must be brought 
‘within one calendar month’ after the cause of such complaint shal] 
arise? If X commits an offence on the 30th of May is an informa- 
tion against him brought in time if it is laid on the 30th of June? 
This is the question which occupied the Court in Radc/ffe v. Bar- 
tholomew, 'g2, 1 Q. B. 161. The Court held in conformity with pre- 
cedent and, we conceive, with common sense that the information 
was laid in time, or in other words that in the computation of the 
calendar month you must exclude the day on which the offence was 
committed. This decision establishes one uniform and convenient 
rule as to the computation of time in regard to legal proceedings. 
Lay readers will doubtless hold that the difficulty disposed of in 
Radcliffe v. Bartholomew would never have seemed a difficulty to any 
man but a lawyer. It is worth while therefore noting that the 
difficulty arises not from any subtlety of law, but from the 
vagueness or ambiguity of the English language. The mere words 
of the Statute might just as well mean that the 30th of May was to 
be included as that it was to be excluded in the computation of the 
calendar month. 


A sale of jewels to a jeweller in the City of London, if it takes 
place in a show room over his shop to which customers are 
admitted only by special invitation, is not a sale in market overt. 
This is the only point absolutely decided by Wills J. in Hargreave 
v. Spink, ’g2, 1 Q. B. 25. 

The learned judge, however, intimates a decided opinion that 
the custom of market overt in the City of London does not apply 
where the shopkeeper is the purchaser, not the seller, of the goods. 

It is rather to be regretted, from a legal point of view, that the 
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case was not decided on this latter ground, which is itself merely a 
deduction from the general principle that the rules as to sale in 
market overt exist for the protection of the ond fide customer and 
not for the protection of the tradesman who happens to purchase 
in the course of his trade. 

The case further foreibly suggests that the time has arrived 
when the whole law as to market overt should be reconsidered, 
and modified so as to meet the existing conditions of English life. 
There is a good deal to be said for giving a purchaser a good title 
to wares which he purchases in a place where they are usually and 
openly sold. Put there is no valid reason for giving to a customer 
who purchases goods in the City of London, a privilege which is 
not given to a customer who purchases goods in a shop at Man- 
chester, or in a shop in Bond Street. 





Grant v. Anderson,’g2, 1 Q. B. (C.. A.) 108, affords a noteworthy 
example of the way in which mere rules of practice often cover a 
wide general principle. The case in substanee as treated both by 
the Queen’s Bench Division and the Court of Appeal decides two 
points. The first is that a foreign partnership, the members of 
which are foreigners resident out of England, cannot, though carry- 
ing on business in this country, be served with a writ under Order 
XLVIII A, rr. 1, 3, by service on their manager at their principal 
place of business in England. The Rules in short of 19 June, 1891, 
have not really affected the principle established by Russel? v. 
Cambefort, 23 Q. B. D. (C. A.) 526. The second point is that 
foreigners who carry on business, and are domiciled and resident 
in a foreign country, do not by employing a commission agent 
in London, who occupies an office there and takes orders for the 
firm, ‘ carry on business ’ in @ngland. 

On both points the decision is thoroughly satisfactory. It may, 
however, be doubted whether the interpretation put by the Court 
of Appeal on the words ‘ carrying on business’ in Order XLVILI a, 
r. I is consistent with the decisions as to the meaning of a ‘ pro- 
fession, trade, employment, or vocation, exercised with the United 
Kingdom’ in Schedule D of the Income Tax Act (see 16 & 17 
Vict. ¢. 34, 8. 2, Sched. D). Unless a very subtle distinction can 
be drawn between ‘ exercising a trade’ and ‘ carrying on a business’ 
the result of the decisions is that a firm who do not carry on busi- 
ness in England for the purpose of being sued there, do carry 
on business in England for the purpose of being taxed there (see 
Pommery v. Apthorpe, 56 L. J. (Q. B. D.) 155; Werle v. Colquhoun, 
20 Q. B. D. (C. A.) 753). When one of the so-called Champagne 
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Cases comes before the House of Lords something, we suspect, will 
be heard of the decision in Grant v. Anderson. 


Mysterious is the position occupied by a married woman in respect 
of her contracts. 

Two theories are possible, and might be carried out with logical 
consistency. 

The one is that a married woman is liable on her contracts in 
the same sense as a feme so/e or a man. This theory of personal 
liability is, at bottom, inconsistent with the general interpretation 
placed by the Courts on the Married Women’s Property Act, 1882, 
and probably also with the intention of Parliament. 

The other theory is that a married woman by contracting does 
not incur any personal liability, but only binds what has been 
happily celled her ‘ free separate property.’ This is the doctrine 
which we venture to say lies at the bottom of half the decisions 
given under the Married Women’s Property Act, 1882, s.1. If it 
were strictly carried out it would lead to perfectly logical but to 
absurd and unjust results. 

The Courts therefore have modified their general view that 
the contracts of a married woman bind only her free separate 
property by occasional deviations towards the opposite theory 
‘that a judgment against a married woman, though only enforce- 
able against her separate estate not subject to a restraint upon 
anticipation, is precisely the same as a judgment against an 
unmarried woman, except that in the case of a married woman 
there is no remedy upon the judgment against her personally such 
as by committal to prison, and that the judgment cannot be made 
the foundation of bankruptcy proceedings unless she trades separ- 
ately from her husband, Pe//ou Bros. v. Llarrison (No. 2), ’g2, 1 Q. B. 
(C. A.), 118, 120, 121, per Lopes LJ. The result of the judgment 
from which we have cited the foregoing expressions, and which un- 
doubtedly follows Holthy v. Hodgson, 24 Q. B.D. (C. A.) 103, is satis- 
factory, for no one would desire that a married woman should escape 
from the payment of the costs duly incurred by her in an action. 
But the grounds of the judgment are logically difficult of defence. 
The time has come when Parliament should make the law as to the 
liabilities of married women at once consistent and just. Defiance 
of consistency means in the long run defiance of justice. 

When will Members of Parliament learn to write intelligible 
English? This is the main question suggested to a critic by 
Burkill v. Thomas, “92, 1 Q. B. 99, (C. A.) 312. Under the County 
Courts Acts, 1888, sec. 65, an action in the High Court may under 
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certain circumstances be ordered by a judge to be tried in any 
County Court * in which the action might have been commenced, or 
any Court convenient thereto.” Neither Lord Coleridge nor Mathew 
J. could place any interpretation whatever on the expression 
‘ convenient thereto,’ and since ‘convenient’ and ‘ adjacent’ are, as 
Lord Coleridge remarks, not convertible terms, the Court were 
driven to treat the word ‘thereto’ as in fact unmeaning. The 
Court of Appeal took a view of the law which enabled them to 
avoid the criticism of Parliamentary English. But to judge by 
Curtis v. Stovin, 22 Q. B. D. (C. A.) 513, the Court of Appeal have 
for some years recognised the fact that Parliamentary English needs 
a good deal of judicial emendation in order to make the peculiar 
language intelligible either to lawyers or to men of common sense. 


An extraordinary dictum attributed to the Lord Chancellor has 
been more than a nine days’ wonder to the Equity Bar at large. 
Thinking it already notorious enough, and for other reasons, we 
thought it more fitting at the time to observe respectful silence. 
But one or two learned correspondents have since called our 
attention to the passage as if expecting us to make a note of some 
sort. In Smith v. Cooke,’91, A. C. at p. 299, Lord Halsbury is made 
to say: ‘If it is intended to have a resulting trust, the ordinary 
and familiar mode of doing that is by saying so on the face of the 
instrument.’ Apart from the elementary character of the difference 
between a resu//ing and an w/fimate trust (the latter being what the 
sense appears to require), the judgment of Kekewich J. in this very 
case, which the House of Lords restored (45 Ch. D. at p. 41), begins 
by stating that a resulting trust is a trust which is not expressed. 
A resulting trust can no more be on the face of an instrument 
than a contract ‘implied in law’ can be on the face of a written 
agreement, and, if we could conceive the House of Lords in its 
judicial quality to be capable of forgetting this, the judgment below 
was there to remind them of it. Evidently, therefore, we have here a 
matter of a mere verbal slip, one of those queer and annoying semi- 
mechanical confusions which may happen to anyone. Apt verbal 
correction would have brought out the true meaning, namely that 
no good reason appeared, on the facts of the case, for implying 
a certain trust which had not been expressed. But what are we to 
say of the reporting and editing that perpetuate such a slip as the 
deliberate utterance of the head of the English legal profession in 
general and equity jurisprudence in particular ? 


In Stewart v. Casey, ‘92, Ch. 104, 115, Lord Justice Bowen in- 
timated, in effect, that in a case properly raising the point the 
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Court of Appeal might well consider the doctrine of a past con- 
sideration supporting a subsequent express promise, as commonly 
stated on the authority of Lampleigh v. Braithwait, open to discussion. 
This dictum, perhaps of more general interest than the case in which 
it oceurs, is not mentioned in the Law Reports head-note. Lamp- 
leigh Vv. Braithwait is cited from Smith's Leading Cases, and not 
even from the latest edition, without any reference to the original 
report in Hobart. 


The decision of the Court of Appeal in //ed/ley v. Piakney & Sous 
S. 8. Co.’g2, 1 Q. B. 58, that the captain of a ship is the fellow- 
servant of the crew within the rule of ‘common employment,’ was 
a necessary result of the authorities. Indeed the action could hardly 
have been brought if there had not been another point on the 
Merchant Shipping Act, 1876. This is one more illustration of the 
unreasonable and unsatisfactory state in which the law of compen- 
sation for injuries to servants in the course of service remains in 
cases outside the Employers’ Liability Act. As to seamen being out- 
side the Act there is no doubt. But the manner in which it was 
done is among the minor curiosities of legislation by reference. 


If A lends his chattel to B for a term, and # entrusts XY with the 
custody of it. and the chattel is injured by X's negligence (outside 
any course of employment as between XY and #), has 4 no remedy 
against 1? Both old and modern authorities go to show that 4 
has a special action on the case against VY: not trover, because he 
has not the immediate right to possession. Cave and Charles JJ. 
assumed in Coupé Co. v. Maddick, ’g1, 2 Q. B. 413. without examin- 
ing those authorities, that there is no remedy at all. Mr. Beven’s 
criticism of the case in the February number of the ‘ Law Magazine 
and Review’ certainly deserves attention on this and other grounds. 
What was actually held appears to be that the contract of hiring 
includes a warranty by the hirer that reasonable care shall be taken 
of the chattel hired by all persons having the custody thereof with 
the hirer’s consent, whether being or acting as his servants. or 
acting within the scope of their employment, if any, or not. We 
are not prepared to say that this is unreasonable law: but it ought 
not to be left doubtful how much of it is new. 


In reversing the decision of the Divisional Court in the Maybrick 
Insurance Case the Court of Appeal (Clearer v. Mutual Reserve Fund 








110 The Law Quarterly Review. (No. XNX. 


Life Association, 'g2, 1 Q. B. 147) have taken precisely the view ex- 
pressed in the Law QuarTeRLY Review last October, vii. 306-7, 
viz. that whatever principle of public policy might prevent Mrs. 
Maybrick personally from claiming the benefit of her felonious act, 
it could be no bar to her husband's executors recovering the policy 
moneys as part of his estate under the resulting trust arising in 
favour of that estate under the Married Women’s Property Act, 
1882, on the trust for Mrs. Maybrick becoming legally unperform- 
able. When persons, whether an insurance company or not, set up 
a principle of public policy as forbidding them to fulfil a contract 
for which they have received the full consideration, the principle 
so vouched requires, as Lord Esher observed, to be closely seruti- 
nized: because, generally speaking, public policy would rather have 
people perform their contracts. 





That posthumous pride which consists in wanting to have your 
tomb kept in repair is always receiving a rebuke from the Courts. 
It is a perpetuity without being a charity, and bad accordingly. 
Designedly or undesignedly (for the will seems inartificially drawn) 
the testator in Re Ty/er ('91, 3 Ch. (C. A.) 252) invented a successful 
plan of cireumventing the rule which will no doubt serve hereafter 
as a useful precedent. This was by the simple device of giving a 
handsome legacy to a charity with a gift over to another charity, 
if the tomb was not kept in repair. Doubtless Charity No. 1, with 
the wistful eyes of Charity No. 2 upon it, will see to the repairs, 
though it had the ingratitude to try and have the condition declared 
void. 

An ‘abiding condition’ of a gift to endow a church that the 
clergyman should wear the ‘black gown’ in preaching (Re Robinson, 
61 L. J.Ch. 17) isa more cruel kind of testamentary caprice. As 
an incumbent of High Church proclivities might decline the gift at 
the price, North J. kept the legacy in Court, but the learned judge 
does not seem to have addressed himself to the question whether 
the black gown, being an uncanonical vestment, might not render 
the condition invalid. 





Lord Pramwell, beginning the study of equity (Sa/¢ v. Marquess 
of Northampton, ’g2, A. C. 1, 18), recalls the courage of Cato with 
Greek at a similar age. The result at which that eminent master 
of the common law has at present arrived is that the invention of 
the equity of redemption, whether it originated in ‘piety or the 
love of fees, was a mistake a/ ini/io, part of a bad policy of 
moulding people’s contracts for them which in the end has done 
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more harm than good. However, it is too late now for equity to 
repent or amend. Sa/t v. Marquess of Northampton is, it must be 
admitted, a good text for Lord Pramwell to illustrate the ‘ roguish- 
ness’ of equity, for the understanding, if not the agreement, of the 
parties in that case seems certainly to have been that the insurance 
company should have the benefit of the policies in the event which 
happened. The policy of moulding people's contracts for them, so 
objectionable to Lord Bramwell, cannot be treated however as a 
‘medieval superstition,’ for in settling the statutory form of a bill of 
sale the Legislature has recently been doing just the same thing, 
and is likely to go on doing it. ‘The selfish and the strong still 
tyrannise,’ as Shelley says. 


Where an owner of property conveys by contemporaneous deeds 
land to 4 and an adjoining house to B, 4 cannot build so as to 
obstruct B’s lights. So at least Jessel M.R. decided in A//en v. 
Taylor (16 Ch. D. 355). In such a case one grantee it is obvious 
must suffer, but it is not so easy to see why 4 should lose his 
building rights more than B his lights. In Pdi/lips v. Low (92, 
1 Ch. 47) we have Chitty J. applying the principle of A//en v. 
Taylor to the rights of devisees under a will. Successive devises are 
indeed so far analogous to contemporaneous conveyances that they 
take effect at one and the same time, i.e. the death of the testator : 
but when we come to see what each devisee takes in such a case 
as that where land is devised to 4 specifically and the residue in- 
cluding a house to B, it would seem, as a matter of construction, 
that B can only take what is left after satisfying all 4's rights in- 
cluding the right of building. 

Taws v. Kuowles ('91, 2 Q. B. (C. A.) 564) was also a case of two 
devisees of adjoining properties. The peculiarity there was that 
the right of way enjoyed by the owner of one devised property over 
the other was outstanding in a mortgagee. The owner of the 
servient tenement took a reconveyance, and of course by doing so 
was entitled to stop up the way against the devisee of the dominant 
tenement, who could only take what the testatrix could give subject 
to the mortgage. 





Negotiable instruments are the common currency of commerce, 
and as such public policy requires that they should be kept plain 
and simple. Thus an acceptance may under the Bills of Exchange 
Act be qualified, but the qualification must be clear and unequivocal. 
Otherwise the bill becomes a mere trap for indorsees. In Meyer v. 
De Croix (65 L.T.R. 653) the bill was stamped accepted, and over 
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the acceptance were written the words ‘In favour of F only. It 
was a nice point, but the view of the majority of the Law Lords 
will no doubt meet with approval in commercial circles. Careless- 
ness in business is not a thing to be encouraged, but it is a misnomer 
to call it carelessness when an indorsee is put off his guard by a 
misleading acceptance. 

In holding that a oud fide buyer of an English bill in Norway 
does not take subject to English equities A/cock v. Swith (‘g2, 1 Ch. 
(C. A.) 238) affirms like Meyer v. De Croix the principle of free 
negotiability. 


In these days of cash versus eredit it is not uncommon for trades- 
men to append to an account rendered a note to the effect that 
interest will be charged after twelve months’ credit. A notice of 
this kind came before the Court in Re L/oyd Edwards (61 L. J. Ch. 23), 
and it was argued on the authority of Bruce v. Hunter (15 East 223) 
that ‘not objecting to a charge of interest amounts to a promise 
to pay '—an alarming proposition whether the silence which gives 
consent relates to a tradesman charging interest or an alleged 
promise to marry (Wiedemann v. Walpole, ’g, 2 Q. B. (C. A.) 534) or a 
railway company’s warning that it is going to transfer your stock 
(Barton v. London § N. W. Rly. Co., 24 Q. B. Div. 77). Adopted as 
a legal maxim it would. as Lord Esher said, ‘ make life unbearable.’ 
Even Lord Justice Bowen's limitation of the proposition to cireum- 
stances rendering it more reasonably probable than not that a man 
would answer seems a somewhat dangerous dictum: for the true 
inference to be drawn from silence depends on a variety of special 
circumstances too complex to admit of any rule. The reasonable- 
ness of a proposed term like that of paying interest is an element, 
but only an element, of evidence. 


It may seem rather a hard case, that because an inventor as in 
Nuttall v. Hargreaves ('92, 1 Ch. (C. A.) 23) leaves the real point of 
novelty out of his provisional specification, he should lose the 
benefit of a perhaps really meritorious invention. But the hard- 
ship, such as it is, has its root in public policy, and not in technicality. 
Every monopoly derogates from the common law right of free 
trading. In the case of patents, the law indeed allows such a 
monopoly for a short period in consideration of the public benefit 
derived, but still, so great is its jealousy of the exclusive privilege, 
that it insists on the inventor when he asks for protection defining 
precisely in his provisional specification the area of protection, and 
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so limiting his encroachments. Great abuses arose in the early days 
of patents from the extreme generality of titles for inventions 
founding large and indefinite claims, and these abuses would soon 
recur, were not the strong monopolising spirit in human nature 
kept in check by specifications. The limitation of trade-marks to 
particular classes is dictated by the same policy. There is a further 
reason for requiring the provisional specification to define the 
invention that the Crown as the highest Trade Protection Associa- 
tion may know what benefit, what guid pro quo the public are to get 
in return for the grant. 


‘It is not the law that if a lady make a sacrifice to get her hus- 
band out of a scrape she can necessarily impeach the security she 
gives even although the result is to stifle a prosecution.’ Thus Lord 
Justice Lindley (MeClatchie v. Haslam, 65 L. T. R. 691). The admoni- 
tion comes opportunely after Jones v. Merionethshire Building Society 
(92, 1 Ch. (C.A.) 173), where the friends of the defaulting secretary 
were successful in getting their security set aside. The distinction 
between the two cases was that in Jones v. Merionethshire Building 
Society the only possible inference from the evidence was that the 
friends came forward on the terms of ‘no prosecution.’ In McC/at- 
chie v. Haslam the evidence was not enough to justify the inference 
that the wife signed the security to save her husband, as she said, 
from a prosecution. Setting aside deeds is a jurisdiction requiring 
to be very cautiously exercised. A person having repented of 
his acts is not a recognised equity for undoing them. 





Once more the authority of Derry v. Peek is invoked to confound 
the conclusions of common sense. This time it is a careless certifi- 
eate of ‘ Lloyds’ (7/iodon v. Tindall, 65 L.T. R. 343). The classifica- 
tion of ships is a matter peculiarly within the cognisance of that 
society, one in fact for which the society exists, and what the ob- 
ject of such a certificate is unless it is to be shown to others ar a 
reliable document, as it was in fact to the purchaser of the yacht in 
Thiodon v. Tindall, it is difficult to imagine. ‘ Lloyds’ knows, must 
know this authoritativeness of its certificate, and the knowledge 
imposes in morals and ought to impose in law an obligation of using 
care to see that the certificate is correct,—an obligation recognised 
by Chitty J. in Cann v. Wil/son (39 Ch. D. 39). Cockburn OJ., it 
seems, years ago refused to treat such a negligently false Lloyds’ 
certificate as supporting an action of deceit or of warranty against the 
society by a third person who had been misled. But deceit is one 
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thing, negligence is another. Moreover, our notions of the duty of 
using care are constantly receiving enlargement with the growing 
complexity of society. If erry v. Peek does really give immunity to 
experts, who issue such certificates or valuations as reliable docu- 
ments, the sooner we know it from the House of Lords the better. 
It is not a necessary corollary from Derry v. Peck, as Lord Herschell’s 
remarks at p. 360 show. 


In Turner v. Hockey, 56 L.3., Q. B.D. 301, the headnote contains 
these words: ‘An auctioneer who in the ordinary course of his 
business sel!s by public auction for 4 goods ostensibly belonging 
to 4 but really belonging to B, and without notice pays over the 
proceeds of the sale to A, is not guilty of a conversion.’ It may be 
doubtful whether an auctioneer so acting is or is not guilty of a 
conversion, for Lord Bramwell has said—‘I have frequently stated 
that I never did understand with precision what was a conversion’ 
(4 Ex. D. p. 194); but it seems clear that the auctioneer who is so 
unfortunate as to have sold at the orders of one man the chattels of 
another will be ill advised if on the authority of the headnote in 
Turner v. Hockey he defends an action brought by the true owner to 
recover the value of the goods. After being questioned by Romer J. in 
Barker v. Furlong ('91, 2 Ch. p. 183), the headnote in Turner v. Hockey 
(if not the decision itself) has been overruled by Collins J. in The 
Consolidated Bank v. Curtis (8 T.L. R. 403). In the latter case the 
defendant auctioneers, at the order of a grantor of a bill of sale 
of furniture, doxa fide in the ordinary course of business, sold the 
furniture on the premises of the grantor, delivered the articles to 
the purchasers, and paid over the proceeds of the sale to the grantor. 
The grantee of the bill of sale brought an action against the 
auctioneers for the value of the goods and succeeded. Of course 
the auctioneers have a remedy against the grantor (Adamson v. 
Jarvis, 4 Bing. 66), but in many such cases the remedy would be 
worse than the disease. This is one instance of the too familiar 
difficulty ‘whether 4 or B shall pay for the frauds of C?’ but it 
is submitted that in cases like Zhe Consolidated Bank v. Curtis reasons 
of public policy favour the auctioneer rather than the moneylender. 


We accidentally omitted to mention in our last issue that the 
reversal of Johnson v. Lindsay in the House of Lords, ‘91, A. C. 371, 
was anticipated some months before by two judges of the Court of 
Appeal in New Zealand, who distinctly refused to follow the 
majority of the Court of Appeal at home: Nystrom v. Cameron, 
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yg N. Z. LR. 413, per Williams and (though suggesting a possible 
distinction) Denniston JJ. The Court was equally divided. 


It was a common practice of reporters in the latter part of the 
eighteenth century, and even later, to report decisions in the name 
of ‘The Court, without mentioning what judges were present, when 
separate judgments were not delivered. Modern reporters have 
generally abandoned this practice as inconvenient. We do not 
know why a reversion to it appears in the February number of 
the Law Reports (/a the Goods of Everley,’yg2, P. 50: ‘The Court 
made a grant,’ &c.). 


Lord Bramwell contributed a pithy and characteristic article on 
cross-examination to the February number of the Nineteenth Century. 
Most of our readers will have read it long before this note is pub- 
lished. We agree with Lord Bramwell in the main, and will merely 
add one more reflection to his. Brutal or malicious cross-examina- 
tion is a blunder as well as a social offence. It may ruin the case 
for which it is used. If competent counsel do commit this offence, it 
is not committed out of mere gratuitous perversity. They would 
not run the risk to please themselves. It must be then to please 
somebody else. And who can that be? Manifestly their own 
clients, if any one. We do not say a barrister is justified in 
stooping to gratify such tastes ; but the fault is ultimately with the 
public more than the profession. If all litigants, or a clear majority, 
were determined to fight like gentlemen, these things would not 
happen. Even so many a well-to-do British parent sends his boys 
to school with the broadest hints, by conduct if not in words, that 
it matters nothing whether they work or not, and then grumbles at 
the schoolmaster for not making them scholars. 


It has become quite a settled custom for judges of the Supreme 
Court to speak of one another as brethren. Thus Mathew J. agrees 
with ‘my brother Collins,’ ’92, 1 Q. B. at p. 93. It is a pleasant and 
courteous custom, though its original reason has ceased. Before the 
Judicature Acts the judges of the Superior Courts at Westminster 
addressed each other, and also serjeants pleading before them, as 
‘brother, not because they were judges, but because they were 
serjeants at law. The Lords Justices of the old Court of Appeal in 
Chancery, and the Vice-Chancellors, never used the term, so far as 
we remember. After the Judicatyre Acts came into operation there 

12 








116 The Law Quarterly Review. 


was some little hesitation for a while. A subtle question might still 
be raised whether the few surviving serjeants ought or ought not 
to be addressed in Court as ‘Brother A.’ by modern judges who 
have never been serjeants. It is a curious little bit of the history 
of forms, and might easily be forgotten but for one happy accident. 
‘ Brother Buzfuz’ will preserve it so long as men read the Pickwick 


Papers. 


Tt seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as afore- 
said, cannot be in any way answerable for MSS. so sent. 











VILLAINAGE IN ENGLAND'. 


TP \HE appearance of Mr. Vinogradoff’s work, or rather of its first 

instalment, has long been awaited with interest by all who 
are engaged in studying the history of European society. Mr. 
Vinogradoff is well known as an expert in the study of mediaeval 
documents, and is thoroughly acquainted with the details of the 
judicial and manorial records which have in recent years appeared 
in such surprising abundance. Historians are learning, as is pointed 
out in the introduction to these Essays, to take such legal and 
economic documents more and more into account as compared 
with what may be learned from chronicles and statutes. The 
time has come for the concentration of results, and the collection 
of the general principles that may be found underlying a multitude 
of instances. Mr. Seebohm and Mr. Gomme have already done 
much in this way to illustrate the history of the village communities 
in this country. Mr. Seebohm, following perhaps too closely in the 
steps of Guérard and Fustel de Coulanges, finds the source of the 
village customs in the institutions of the Roman province of Britain. 
Mr. Gomme’s work takes note of even older influences, and regards 
the appearance of such communities in our country as being in the 
nature of a survival from prehistoric times; he will not allow that 
the group of men with common duties and privileges and culti- 
vating their lands in common ought to be regarded as a peculiar 
institution of the Aryan race, and he claims in a very forcible 
argument that our study should be regarded rather as belonging to 
‘the science of comparative custom’ than as a chapter in the history 
of a particular people. Both writers have made good use of our 
mediaeval records in the exposition of their divergent theories, and 
it is now a necessity for everyone who would introduce or support 
another doctrine to refer to the same body of evidence and produce 
the same kind of proofs. Mr. Vinogradoff appears among the 
champions of the Teutonic origin of our village customs, and as an 
opponent of M. Fustel de Coulanges, ‘the most remarkable of French 
mediaevalists, so far as he fought against the Germans and contended 
for ‘an early development of private property in connexion with 


' Villainage in England. Essays in English Mediaeval History. By Paul Vinogra- 
doff, Professor in the University of Moscow. Oxford: Clarendon Press. 1892. 
Svo. xii and 464 pp. 
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Roman influence. He is led of course to oppose the same kind of 
doctrine as it appears in Mr. Seebohm’s work, while he pays a 
well-earned tribute to the ‘ originality and width of conception of 
one who has done great things for the advancement of social 
history.’ The Essays now before us show that he is well equipped 
for his task. He had already studied the Cartulary of Battle Abbey 
and Miss Lamond’s edition of Walter of Henley before they appeared 
in print, and he is perfectly familiar with the Cartularies of Ramsey, 
Bury St. Edmunds and St. Paul's, and the manorial rolls of 
Broughton, King’s Ripton and Cressingham, besides Plea Rolls.and 
Hundred Rolls and a multitude of other public records. The details 
of Mr. Seebohm’s work, as will appear later, are closely discussed 
in these Essays. Mr. Gomme’s latest book, however, seems hardly 
to have come to the writer's notice in time for making as many refer- 
ences as he would have desired. The records above-mentioned, as 
the author points out, present us with a mass of materials of one and 
the same kind,‘ which, for all its wealth and variety, presents great 
facilities for classification and comparison.’ The author proposes to 
himself to bring together the results of the feudal period, and by 
that means to gain the power of working back into the ‘ imperfectly 
described pre-feudal age,’ and to open the way by careful essays 
on the documents of the twelfth and thirteenth centuries to another 
work, or another portion of the same great work, ‘on the origins 
of English peasant-life in the Norman and pre-Norman periods.’ 
The introduction to these Essays deserves very careful attention. 
Mr. Vinogradoff does not of course attempt to describe the whole 
course of historical study in this country ; but he says enough in a 
few pages to indicate the scope of his work as contrasted with 
what has been done before, and to show ‘in what perspective the 
chief schools of historians present themselves to his view, and in 
what relations they stand to each other.’ He deals lightly with 
the work of the seventeenth and eighteenth centuries. The learn- 
ing of Selden and Madox was concentrated on particulars, and 
they never dealt with the history of the nation as a whole. Lord 
Coke receives hard usage; it is allowed that he brought facts into 
a system, but it was of the strictly legal kind; we are told of his 
undigested historical knowledge and of his ‘naive perversion’ of 
most of the particulars. Most of the historical arguments of the 
last century are dismissed as being nothing but political tracts, 
and one cannot help agreeing to some extent with the severity of 
the judgment passed upon the elegant compilations of Blackstone. 
The real study of the subject began on the Continent with the 
philosophic methods of Nicbuhr and Savigny ; in our own country 
Allen traces the kingly power to the traditions of the Empire, and 
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Sir Francis Palgrave began to exercise a powerful influence in the 
historical field by his ‘entirely new construction of Anglo-Saxon 
history.’ Mr. Vinogradoff regards the History of the Commonwealth 
as deserving our special attention and being ‘certainly the first 
attempt to treat the problems of mediaeval social history on a large 
scale and by new methods.’ Hallam is praised, but is relegated to 
a secondary post, as being chiefly concerned with constitutional 
history and the discussion of technical points of Jaw. In Palgrave’s 
view of our ancient agrarian system the Anglo-Saxon invaders 
were a select band of conquerors who reduced the British natives 
to serfdom : and he accounted for the ‘ mixed organisation’ of the 
manor or township by the theory that the English modified their 
old communal institutions as soon as they became acquainted with 
the system of individual ownership and entered upon ‘ their Roman 
inheritance.’ 

Too much stress has often been laid on the fact that the barbarian 
institutions were much affected by their contact with the civilisa- 
tion of the Empire. That influence was much greater upon the 
Continent than in our own country, where the Roman usages seem 
to have been adopted late and mostly at second-hand, being 
borrowed in great part from the Romanised Franks. But even 
with regard to England theories have been broached as to the 
continuity of the provincial institutions which would leave hardly 
any room for the usages of our German forefathers. The case is 
somewhat different with respect to France, where the invaders 
steadily endeavoured to adopt as much as possible of the older 
system. Mr. Vinogradoff sums up the matter with a strong feeling 
in favour of the German school. Thierry, he complains, argued for 
a gradual rise of Gallo-Roman civilisation against the Teutonic 
conquest ; ‘men of great power and note, from Raynouard and 
B. Guérard down to Fustel de Coulanges in our own days, have 
followed the same track with more or less violence and exaggeration ; 
they are all at one in their animosity towards Teutonic influence 
in the past, all at one in lessening its effects, and in trying to 
collect the scattered traces of Romanism in principle and applica- 
tion.’ He admits that the German school responded boldly to the 
attack, ‘and went as far as the Romanists on the other side.’ 
When he comes to the later English historians he shows how 
German scholarship found potent allies in this country; the 
Germans and English are found fighting in the same ranks ; 
‘Kemble, K. Maurer, Freeman, Stubbs, and Gneist form the goodly 
array of the Germanist School on English soil.’ We may illustrate 
this point by a reference to the Constitutional History, in which 
Dr. Stubbs traced the descent of our institutions from the primaeva] 
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German polity, and showed how large a part of the Common Law 
might be deduced from strictly primitive custom, while its feudal 
element ‘may be traced through its Frank stage of development to 
the common Germanic sources.’ 

Great importance is justly attached to Nasse’s account of our 
ancient agricultural system, and to Sir Henry Sumner Maine's 
masterly investigation of the history of the village community. 
Nasse was chiefly interested in the connexion between the usages 
of English and German husbandry. Maine took more note of the 
influence of Roman civilisation upon the development of territorial 
lordship. The invaders adopted the system of private property 
and large estates managed by servile labour: ‘their village com- 
munity was broken up and transformed gradually into the manorial 
system.’ Nevertheless, as we are reminded, our English writer 
traces his economic history from a community that was originally 
free, while Professor Nasse took the existence of such a community 
for granted as a matter of course. 

Mr. Vinogradoff calls our attention especially to what he calls 
‘the subjective side of history.’ Historical literature, as he puts 
the case, growing in the atmosphere of actual life, ‘ had to start from 
its interests, to put and solve its problems in accordance with them.’ 
Writers are influenced by their private likes and dislikes, though in 
the long course of research real progress is made towards abstract 
correctness and the bias of individual workers becomes unimportant, 
though like Paolo Giovio they may have used an iron pen for their 
enemies and a pen of gold for a friend. At present it would seem 
that we are all in full reaction. The existing condition of European 
polities has led, we are told, to a widespread fermentation of thought, 
and there is besides ‘a growing distrust of preconceived theories’ 
and a desire to reconsider problems which may have been too lightly 
solved. The Germanist School, holding strong views as to indivi- 
dual liberty, were keen about the history of the free communities of 
ancient times ; but there is a new school which no longer feels so 
much interest in ‘Teutonic freedom, and they have been led to 
regard the progress of society as ‘ starting with the domiration of 
the few and the serfdom of the many. The results of this tendency 
may be studied in the work of Mr. Seebohm, to which we have 
already referred, and wherever else the ‘Manorial School’ has 
exalted the influence of great estates against ‘the democratical 
conception of the village community.’ Mr. Seebohm, as is known to 
all who feel an interest in our history, successfully showed the 
identity of the mediaeval agriculture with that which prevailed long 
before the Norman Conquest. He also collected valuable evidence 
as to the design manifested by the equality of the holdings in the 
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open fields, though he seemed to press his argument too far in 
insisting that this equality was always a badge of serfdom. He 
viewed the manor as being essentially an estate managed by servile 
labour, and endeavoured to show its identity as an institution with 
the Roman estate or villa, as existing here during the Roman occu- 
pation. This could only be done by putting on one side the difficult 
problems relating to manorial jurisdiction, as well as many pieces 
of evidence pointing in various instances to an original joint owner- 
ship by a community. His readers were left with the choice between 
a belief that the Roman system was never disturbed, or that if dis- 
turbed it was re-introduced by invaders coming from a country 
where there had been such a continuity, or in other words by people 
from a Romano-German province in which they had acquired ‘the 
peculiar manorial instincts’ which became a kind of second nature 
to them. Mr. Gomme makes an apposite quotation from Grimm, 
who protested against the explanation of the German mythology by 
Roman influences: ‘ At that rate there will be nothing left us of our 
own but the bare soil that drank in the foreign doctrine.’ Mr. 
Gomme adds that even the soil is not our own, if the opinion be 
correct that our village-community was reared on ‘the undestroyed 
and living Romanised land-system. He sees indeed but little room 
for Roman elements on English soil. and he propounds an interesting 
theory as to the survival of many archaic usages of the prehistoric 
tribes, for which there is no place in the present discussion. These 
Essays stop short before arriving at the ground which Mr. Gomme 
has occupied, and so far as they are concerned the discussion is still 
confined to the.question whether the English village was always a 
community of serfs working, like the Roman serri and co/oni, upon 
an estate of the continental type. Mr. Vinogradoff naturally gives 
much weight to Mr. Seebohm’s theory of mediaeval history ; and 
he points out as one thing that is certain among the perplexing 
questions which have been raised, that ‘this last review of the 
subject has been powerful enough to necessitate a reconsideration of 
all its chief subjects.’ 

The first Essay deals with the legal conception of villeinage. as it 
existed among the English peasantry between the times of Henry tbe 
Second and Edward the First. It is a common opinion that mediaeval 
serfdom was totally distinct from the slavery of the ancient world, 
except in those cases under the later Empire, where the land-holding 
servi and co/eni were allowed a certain semblance of freedom. Put 
in contrast to this view we are shown by direct evidence that the 
majority of the peasants were regarded even by Bracton as being 
bondmen or villeins in blood, whose possession of lands and goods 
was entirely precarious, and whose very bodies were in theory the 
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lords’ property, subject to certain provisions of the criminal law 
designed in the public interest. Nay more, notwithstanding the 
apparent differences of rank and class among them, which seemed 
to imply a real gradation in servitude, according to the dominant 
opinion there were no degrees in slavery. All their customary dis- 
tinctions as to manorial duties and privileges might be disregarded 
as less than nothing. Ifa man were a villein in blood of any kind 
he was a slave and little better than a chattel, unless he could claim 
some exceptional privilege existing in the domains of the Crown. 
The lords, it was held, could in any ordinary case sell their serfs, or 
remove them from their holdings, or confiscate their earnings, as 
they might feel disposed ; and in the face of any evidence of serfdom 
the King’s Court were powerless to interfere. Such was the hard 
doctrine laid down by the masters of the Common Law at that time ; 
and we can hardly acquit Bracton of a somewhat cruel levity of 
conduct in copying down half-obsolete passages of the older Civil 
Law about slaves as authorities upon the mode of dealing with the 
major part of the English yeomanry and husbandmen. This theory, 
pedantic as it was and utterly unsuited to the cireumstances of this 
country, was no doubt carried out here and there into practice by 
tyrannical seigneurs: it is plain from the discussions which followed 
later that it never was the law, and that there was no reason why 
the lawyers in those earlier times should not have been as keen as 
the judges of later days in devising expedients in favour of liberty. 

The natives working on an English manor ought not in any case 
to be regarded as chattels or as being like the negroes on an old- 
fashioned plantation. Their position much more resembled that of 
the co/onus in his worst days, who had become little better than a 
serf in consequence of an ingenious theory of the civilians that his 
labour was indissolubly connected with his farm. The co/onws could 
even be shifted from holding to holding under certain circumstances 
in much the same way as the English ploughman might be trans- 
ferred from one plot to another, when the lord chose to give him an 
equivalent for the loss of a former holding ; but on the whole it must 
be allowed that the ploughman was inferior in position to the co/onus, 
partly because he was not so well protected by the State, and partly 
because his labour was regarded as being annexed to the manor and 
its demesne, and not to the piece of land which he occupied by pre- 
carious tenure. Nevertheless, as Mr. Vinogradoff points out, the 
connexion between the possession of the manor and the right to 
exact the services of the villein imparts a very peculiar character to 
serfdom as it existed in England. The bondman’s liberties were not 
protected by the connexion of his labours with the soil, and in fact 
the lord’s title depended upon the praedial tie. Mr. Vinogradoft 
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sums up the matter by saying that ‘the unfree peasant of English 
feudalism was legally a personal dependant, but that his personal 
dependence was enforced through the territorial lordship.’ On this 
part of the subject he cites a curious passage from Britton, to the 
effect that as bondmen were annexed to the freehold, they were not 
devisable, so that the Church could take no cognizance in the Courts 
Christian of the testamentary gift of a villein. This is another con- 
tradiction of the theory of the ancient lawyers that the serfs should 
be regarded as chattels; and this contradiction supplies another 
instance of ‘the peculiar modification of personal servitude by the 
territorial element.’ The serf, as Mr. Vinogradoff adds, is not a 
colonus ; ‘he is not bound up with any particular homestead or plot of 
land, but he is considered primarily as a cultivator under manorial 
organization, and for this reason there is a limitation on the lord's 
power of alienating him.’ Dr. Stubbs has shown us that notwith- 
standing the existence of so many early records the history of the 
dependent population is extremely obscure throughout the Norman 
period. The rustic, as he says, came seldom within the view of the 
chroniclers of great events. ‘The villein possessed no title-deeds by 
the evidence of which his rights were attested : he carried his troubles 
to no court that was skilled enough to record its proceedings. It is 
only by a glimpse here and there that we are enabled to detect his 
existence ; and the glimpses are too uncertain to furnish a clue by 
which his history can be traced.’ When the villein re-appears in 
the thirteenth and fourteenth centuries he bears marks of the changes 
which have taken place in his position, which before the Conquest 
had been one of depression, but not of helplessness. ‘ When he comes 
before us in the reign of Richard IL. his condition is one which 
suggests that the three centuries that have elapsed since the Con- 
quest have been for him centuries of continuous decline.” The con- 
dition of the slaves, who were mere chattels according to the Anglo- 
Saxon laws, is clearly distinguished in Domesday Book from that 
of the dependent freeman: the slaves of this kind disappeared 
soon after the Conquest, but there can be little doubt that there 
was a new movement towards imposing a fresh kind of servitude 
upon the vi//axi or men of the township. The intricate variations 
of the old tenures were disregarded by the Norman landowners, 
whose habit it was to treat their husbandmen as being bondmen in 
blood, although Dr. Stubbs has shown that for two centuries after 
the Conquest ‘the ri//ani are traced as being in the possession of 
rights both social and to a certain extent political.’ A bold attempt 
was made to establish the doctrine that serfdom might result from 
the nature of the services rendered, so that if a freeman were found 
doing the work of an ordinary hushandman he might be held by 
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law to have fallen into the condition of a slave. But a long litiga- 
tion, upon which Bracton made repeated comments, established the 
humane rule that tenure has no influence on status, and that the 
land might be in base tenure while the tenant was free. From this 
point it became practically unimportant to enquire what kind of rustic 
work was considered to be incompatible with freedom; but ques- 
tions as to the quality of service still found a place in that doctrine 
of tenures which divided all lay holdings by means of a grand 
criterion, according as the services were though uncertain yet not 
unbecoming to the character of a soldier, or though certain such as 
a free citizen might well perform, or on the other hand though 
redeemed by certainty were base and only fit for peasants, or lastly 
were both base and uncertain, which involved a holding of such a 
precarious kind that it could hardly be called a tenure at all. Mr. 
Vinogradoff points out that even in the thirteenth century there 
were judges and juries courageous enough to maintain, that if a 
freeman held in villeinage by villein services he could not be ejected 
by the lord against his will, provided always that he performed the 
services due from the holding. These statements, as he justly 
remarks, indicate the future rise of copyhold tenure, although they 
were certainly premature and inconsistent with several important 
decisions. 

Mr. Vinogradoff shows that there was always a certain remnant of 
freedom surviving in the tenure of villeinage, which may be treated 
quite apart from the question of the status of a free tenant of bond- 
land. Sometimes, as he says, it is not easy to determine whether 
a particular trait should be classed with modern improvements or 
‘with the remnants of archaic institutions’; he is of opinion, for 
instance, that the protection accorded to the peasant’s wainage, or 
stock in husbandry, was developed under the influence of Norman 
ideas ; but in a great number of instances it may be clearly shown that 
the privileges of certain classes among the villeins are the remains 
of the somewhat scanty liberties of the free labourers of the times 
before the Conquest. ‘The case of ancient demesne is especially 
interesting in this light; it presents, as it were, an earlier or less 
perfect crystallisation of society on a feudal basis than the manorial 
system of Common Law.’ It might be possible to explain the 
varying degrees of freedom which appear in the ancient estates of 
the Crown by reference to the exercise of a royal prerogative or 
the necessities of public policy ; but it is plain, when the evidence 
is examined, that the question cannot be understood without going 
back to a period before the Norman invasion; and it seems likely 
to involve an enquiry into the position of the settlers upon the 
folkland before it was treated as Crown property, and of the 
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tenants on the royal estates before these were organized as manors 
of the continental pattern. On the whole matter of the investiga- 
tion into the legal aspect of villeinage Mr. Vinogradoff sums up the 
general effect of his evidence as disclosing three elements in a 
complex institution : ‘legal theory and political disabilities would 
fain make it all but slavery ; the manorial system ensures it some- 
thing of the character of the Roman co/onatus ; there is a stock of 
freedom in it which speaks of Saxon tradition.’ 

Passing from these broad considerations to an enquiry into the 
details of the case, he proceeds to analyse a considerable number 
of documents, so as to show the actual conditions of life among 
the servile peasantry, ‘the distribution of holdings, the amount 
and nature of services, and the local arrangements under which 
the manorial estates were administered. His instances tend to 
show that everything depended on custom in the mediaeval period, 
so that even the servile tenants were guarded against the worst 
evils of slavery: and further that the distinctions of status were 
much disregarded in practice, the real division of ranks being 
rather a matter of tenure, as is shown by the ever-recurring 
contrast between agricultural service and the obligation to pay 
a money-rent, between the precarious occupation of bond-land 
and the independent position of a tenant protected by contract or 
by the ownership of a freehold estate. The payment of rent seems 
to have been regarded as a badge of freedom, as it certainly was 
the sign of a privileged position ; but it must of course be remem- 
bered that we are here speaking of the tendency of opinion, and 
not of the legal tests between freehold and customary tenure, and 
also, as is pointed out in the work before us, that land subject to 
rural work was generally subject to some small rent, while ‘in 
a vast majority of cases rent-paying land retained some remnants 
of services.’ 

These considerations make it possible to group the great bulk 
of the peasantry in two classes, the one containing the ordinary 
villani, the other presenting itself as free, in the sense that ‘it is 
more or less protected by law, and more or less independent of the 
bidding of the lord and steward.’ We see the development of a 
secure copyhold tenure beginning in the general commutation of 
labour for money-rents. ‘The influence of commutation makes 
itself felt in the growth of a number of social groups which 
arrange themselves between the free and the servile tenantry 
without fitting exactly into either class.’ The whole law of status, 
as the author points out, becomes transformed by the extension 
of these groups, ‘as the law of tenure becomes transformed by the 
growth of leases,’ and the old system based upon customary labour 
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is changed into a new system based mainly upon contract, although 
the old forms and shadows of tenure and service remain. We are 
justified, therefore, in disregarding the artificial division of society 
into freeholders and villeins, of which so much use was at one time 
made. We have found classes of half-free tenants, whose history 
cannot be neglected: and when the evidence is examined we find 
more and more reason to believe that their comparative liberty 
was not so much a new creation as a reversion towards the 
personal freedom which had been enjoyed by their predecessors in 
ancient times. 

The author deals in his second Essay with the details of manorial 
administration, and deseribes with special care the open-field 
system of husbandry, the rules for the distribution of the holdings 
regarded as composite units made up of scattered and intermixed 
portions, the origin and growth of rights of common, and the 
customary varieties of service. All these subjects are copiously 
illustrated by references to the words of actual records. which clear 
up many of the difficulties that have hitherto obscured the subject. 
The term ‘ grass-earth’ is shown to mean a tillage-service reserved 
in return for additional pasturage; ‘ gafol-earth’ was a service 
of the same kind, the second syllable however referring to the 
plough-labour, and not to the soil or ground, as the description in 
the Essay seems to imply. ‘Ben-earth’ is a kind of boon-work 
added to the ordinary ploughing, which was performed, to use 
Somner’s words, ‘ préeairement, as the Frenchman saith, upon request 
and summons.’ A Gloucestershire survey mentions a ‘ Rad-acre, 
the meaning of which is not explained; but we may suppose that 
it referred to the tenure of the Rad-men, who ‘ notwithstanding 
their freedom, did ploughing harrowing and harvest-work in aid 
of their lord” The render of the wood-hen, sometimes described 
as ‘gallina sylvestris,’ is well explained as the hen given for per- 
mission to take wood in the forest. Mr. Vinogradoff establishes 
his view that the ‘malmen,’ or tenants of ‘molland,’ were tenants 
under an ancient rent, and some similar derivation, we may presume, 
will be found for the officials in a Suffolk manor who were known as 
the Great and Little Molemen. With respect to another term, occur- 
ring in Somerset and some other western counties, we can hardly 
agree with the explanation offered. ‘A curious kind of tenure is 
the so-called Rofliesland.’ The Glastonbury Inquisition of 1189 
is cited as to the holding of ‘unum Rofliesland, or land which is 
‘ Rofles,’ or ‘unum ferdel de Rofliesland, and there are entries in 
the later records of the Abbey of Glastonbury as to lands called by 
similar names. Mr. Vinogradoff remarks that the same word is 
often found in Wilts and Somerset as ‘a Rough lease’ or Rowlease, 
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and suggests that it may refer to an ‘informal agreement’ between 
lord and tenant. If the word ‘lease,’ however, can be evolved out 
of the ancient name, it would probably be referable to some kind 
of leaze or pasture. Mr. Vinogradoff rightly refuses to dwell too 
long on the list ef ‘strange prestations, which were imposed on 
the tenants when money was scarce; ‘any reader curious about 
them will find an enormous mass of interesting material in Hazlitt’s 
Tenures of Lands and Customs of Manors.’ It is of much greater 
importance to discuss the degrees of legal and customary freedom 
enjoyed by the classes of tenantry to which these ancient phrases 
are applied. One of the principal questions in the discussion relates 
to the ancient manorial freeholds. If there were many of these, 
it is urged. it will be easier to overthrow the argument of those 
who think that the village customs originated in serfdom. To 
make the enquiry useful we must eliminate some classes from the 
number of persons ealled ‘ Libere tenentes.’ We must distinguish 
between the ‘free tenant’ and the wider group of tenants who are 
free men. We must disregard the freeholds carved out of the 
demesnes and wastes, and the cases mentioned by Bracton where 
men were enfeoffed in imitation of an older tenure by services of 
ploughing and reaping, or feeding hounds, or riding with the lord. 
So we shall omit the Norman variety of free socage, and the privi- 
leges of the Crown estates, as well as the numerous cases of freehold 
tenure created by sweeping measures of enfranchisement. After 
making all these deductions we shall find, as Mr. Vinogradoff points 
out, ‘that some of the feudal freeholds are ancient freeholds, not 
liberated from servitude, but originally based on the recognised 
right of the holders, and that such ancient freeholds were included 
in the communal arrangement of ownership.’ Numerous instances 
will at once occur to the reader’s mind. He will remember the 
socage tenure of East Anglia, the gavelkind in Kent, the ‘ drengs’ 
or yeomen in the North, the burgage holdings in many an ancient 
town. If he refers to Coke he will find an acceunt of certain 
‘boors’ or co-diderti, who held from the Conquest onwards by rent 
in free socage, as appears by matter of record, and of the ‘ Rad-men,’ 
free tenants in the strictest sense, who worked at the lord’s barton 
or laboured in the fields. The actual history of a free village com- 
munity can be studied in Mr. Gomme’s account of the ancient 
town of Malmesbury or in the latest blue-book on unreformed cor- 
porations. Still we must not suppose that these freeholds were 
very numerous. Their appearance during the feudal period is 
admittedly sporadic, though if they were even fewer in number 
their presence would be quite sufficient for Mr. Vinogradoff's argu- 
ment. ‘The older the evidence,’ says Mr. Maitland, ‘the fewer the 
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freeholders :* and he adds an instructive comment upon the phrase. 
‘Though it is very possible to believe that the villani of Domesday 
were free men, it seems impossible to doubt that they were the 
predecessors in title of the villani of the thirteenth century. It 
follows that over the greater part of England the Domesday 
manerium has ravely any tenant whose successors in title will be 
freeholders. Thus far Mr. Seebohm seems to have proved his case, 
though his reading of yet earlier history cannot be accepted.’ 
This agrees well enough with the rest of the passage from Coke, 
to which reference has already been made, showing that servi was 
the name of the bondmen at the time of the Norman Conquest, 
and that ‘ri//eni in Domesday, often named, are not taken there 
for bondmen, but had their name de ri//is because they had fermes 
and there did work of husbandry for the lord.’ In the debate 
about so ancient a subject as the nature of the English settlement 
in Britain it does not matter very much which of the existing 
kinds of proof is selected. Mr. Vinogradoff is entitled to say that 
the appearance of a free element among the peasantry in the 
feudal age throws the burden of proof on those who support the 
servile origin of the community; or, on the other hand, he niay 
justly allege that the privileges and rights subsisting throughout 
the period of serfdom indicate an earlier stage of freedom. He 
may appeal to the historical evidence as to the actual condition 
of the labourers before the Norman Conquest ; in a further instal- 
ment of his valuable and interesting work he will probably be able 
to show that at every stage throughout the historical period there 
are signs, surviving all changes and introductions of usages from 
abroad, that the original settlers established themselves in free 
communities, with collective ownership and a system of co-opera- 
tive management. So far as he has gone he has made out a strong 
case against the suggestion that our institutions began with the 
rule of Roman or Romanised lords over a nation of serfs, and has 
shown in this first part of his work that ‘the communal organisa- 
tion of the peasantry is more ancient and more deeply laid than 


the manorial order.’ 
CHARLES ELTon. 
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THE REFORM OF LEGAL ADMINISTRATION : 
AN UNAUTHORISED PROGRAMME. 


FFXHOSE who are striving for the Reform of Legal Administra- 

tion have an arduous task before them. They cannot hope 
for the zealous co-operation of the profession or of the public. 
Those of the former who have achieved fame and fortune under 
the existing system may be excused if they regard it with compla- 
cency. Change will confer no benefits upon them. It will not 
augment their gains, but it may increase their labours. 

Reform in other branches of administration may hope to rouse 
the enthusiasm of the public, to martial popular battalions in sup- 
port of its schemes, and so in the fulness of time to gain its ends. 

But ‘legal administration ’ is too abstruse and technical a sub- 
ject to commend itself to public attention unless perhaps it is 
brought before it in a broad and popular manner, freed from the 
technicalities and the jargon of the law. 

Every now and again some forlorn and law-wrecked suitors ery 
aloud against the cost, the delay, the bewildering confusion of our 
legal system. The law journals, and perhaps, in the dull season, 
the lay newspapers take up the cry. A few letters and articles are 
written. Public interest is roused, and a transient commotion 
caused in the stagnant legal pool. But Parliament meets, a social 
scandal promising ‘extraordinary revelations’ crops up, and the 
cock-boat of legal reform is submerged in the whirlpool of social 
chatter and political excitement. 

The object of this article is to submit to the public and to the 
profession a comprehensive scheme of Law Reform, drawn with a 
very free hand and incumbered with as few technicalities as pos- 
sible, so that the man in the street may, if he will, run and read. 

A volume would be required for the adequate treatment of such 
a subject. Only a few pages are available. All that can be at- 
tempted therefore is to give a broad outline, touching upon the 
principal points which have of late been so much discussed, and in 
which the public are most interested, and leaving details alone, 
for if something like agreement could be arrived at upon main 
principles, details would to a great extent settle themselves. 

The chief grounds of complaint against the existing system are 
(1) its cost, (2) its delay, (3) its want of finality. 
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So far there is agreement. When it comes to determining the 
causes of such cost and delay, there is less agreement, and when the 
appropriate remedy comes to be discussed, then ‘quot homines tot 
sententiae.’ Conflicting interests are to some extent responsible for 
this. The town lawyers want ‘ centralization, the country lawyers 
‘localization.’ But whilst the doctors are disagreeing the patient 
is showing an inclination to prescribe for himself. ‘ Ephraim,’ he 
seems inclined to say to himself, ‘is joined to idols. Let him alone.’ 
Thus the commercial litigant has already taken the matter into 
his own hands and become ‘rara avis.’ What if the entire British 
publie were to adopt this policy of abstention and become, as far 
as lies in their power, total abstainers, not from liquor but from 
law. 

The legal mind, partly by nature, partly by training, is critical 
and censorious. The legal life is passed in detecting other people’s 
errors, exposing their weaknesses, and in perpetually testing and 
cross-examining everything and everybody. Nothing but a serious 
and common danger could ever induce a body of lawyers to sink 
their small differences and agree about anything. Perhaps this 
stimulus to approximate unity is now likely to be forthcoming. 

This scheme is a patchwork gathered from many sources. Its 
foundation is ‘ compromise,’ and it is built up upon the ‘ old paths’ 
as far as possible. 

It is not supposed that this, or any other scheme of reform, will 
be carried out in its entirety or in the immediate future. All reform 
affects some group of interests injuriously, and legislation in this 
country is the result of a contest between very equally balanced 
forces. ‘Give and take’ is the rule of the day, and the practical 
legislator, whilst asking for a loaf, is happy if he gets some crumbs 
of it on account. Spasmodic tinkering, prolonged through genera- 
tions, is the normal course of ‘ reform’ in England. 

Nevertheless, a road-book of the route he wishes and intends to 
follow should be useful to the traveller who sets out on this weary 
journey. It may enable him to note how far each petty legislative 
success fits in with his general scheme of travel, and to what 
extent it advances him towards the desired goal. 

It will be convenient first to exhibit this scheme as a whole, 
and then, as far as space permits, to touch upon the points 
suggested. 


(2) A Ministry of Justice. 

(4) One final Court of Appeal. 

(c) The abolition of Divisional Courts. 

(/) Union of both branches of the profession. 
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(¢) Modification of the assize system. Creation of ‘ Provincial 
Centres.’ 

(/) Modification of existing procedure and practice. 

(g) Miscellaneous matter. Chambers, Costs, &e. 


(A) A Ministry or Justice. 


Possibly neither the public nor every member of the profession 
adequately realizes the magnitude and complexity of the system 
comprised in the term ‘legal administration.’ The House of Lords, 
the Judicial Committee, the Supreme Court, the Central Office, the 

jankruptey Department, the Ecclesiastical Courts, Lunacy Matters, 
Land Registry Office, the Magistracy, &e., &c., with their innu- 
merable oftices and officers, Rules and Orders, are under the control 
and supervision of one personage, the holder of the Great Seal for 
the time being. True, this great official is assisted by permanent 
and experienced officers, but the ultimate responsibility for every- 
thing done, or left undone, rests upon his shoulders. 

If the Lord Chancellor could devote the whole of his time to 
administering the vast system of which he is the head, he might do 
much in the direction of reform. But he is a leading member of 
the Cabinet, Speaker of the House of Lords, and he requires some 
measure of rest and refreshment. Then just as he is beginning to 
gather the innumerable threads of administration into his hands, 
the political situation changes, and he ceases to have an effective 
voice in the contro! of the measures of reform which he may have 
initiated. Under such circumstances anything like continuity of 
policy is impossible, and you get in its place an intermittent patch- 
work legislation, first in one direction and then in another. 

Politics have ever been the bane of Law Reform. The holders of 
the Great Seal may be likened to intellectual Samsons, whom the 
Delilah of polities has ever tempted aside from the narrow paths of 
professional duty. For centuries the splendid abilities of such 
men as Somers, Cowper, Hardwicke, and others who have fought 
their way to the ‘marble chair,’ have been frittered away in com- 
passing transient political victories, instead of being devoted to 
the nobler ambition of reforming the administration of the law. 

Some day, but not yet, the nation will ask itself what connection 
beyond a traditional one is there between law and politics. Also, 
why the Department of Justice, which would seem to be the most 
important of all, should be less carefully organized and equipped 
than other great departments of the state. In those days perhaps 
some such scheme as the following may be slowly evolved. 

K 2 
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(1) A Ministry of Justice. President, the Lord Chancellor, 
permanent, if possible, and relieved from all political duties. He 
would be assisted by, 

(2) A Board of Judicature, consisting of three divisicns— 
namely, 

(2) A Council, consisting of persons who had held or held ‘ high 
Judicial office’; of certain Judges of the High Court and 
of the District (County) Courts ; 

(4) A General Committee, consisting of—the Attorney- and 
Solicitor-General, members elected by the Bar-Committee, 
members elected by the Incorporated Law Society, Solicitors 
chosen from each of the large towns, some Presidents of 
the Chamber of Commerce, and certain officials (Masters 
and Chief Clerks) ; 

(c) Department of Justice, consisting of the permanent Secretary 
and staff, and divided into the three sub-departments: 
(1) the Judicial department, (2) the Rule department, 
(3) the Official department. 

Space does not permit further detail (although such details have 
been carefully worked out by a very practical official at the head 
of a department in the Central office), but it is submitted, that a 
scheme running upon some such lines as these would, even if the 
Chancellor's position were not permanent, secure an organized 
supervision of every department, and would go far to secure 
continuous and progressive reform, The judicial and conservative 
element in the Council would be balanced by the reforming 
tendency in the General Committee, the members of which would 
be in touch with the mercantile and general public. 





(B) Ons rinat Court or APPEAL. 


This is the very key-stone of the arch. It is by far the most 
important of all the questions under discussion. Multiplication of 
appeals is responsible for more cost and delay and causes more 
annoyance to suitors than any other point of procedure. The re- 
formers of 1872 grasped this fact firmly. They saw that the 
majority of litigants wanted to get their cause fna//y disposed of 
by a competent tribunal as cheaply and speedily as possible. 
Therefore they made the constitution of a strong court of final 
appeal the principal feature of the Judicature Act, 1873. The 
House of Lords, so far as English appeals were concerned, was 
abolished as a Court of final appeal. But in 1874, before the Act 
of 1873 came into operation, there was a political change. Lord 
Cairns succeeded Lord Selborne, and (1876) the appellate juris- 
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diction of the House of Lords was restored. Thus this beneficent 
enactment, upon which all the most distinguished lawyers of 
the day were agreed, was repealed before its efficacy had ever 
heen tested. 

There are delicate questions of law upon which the greatest 
lawyers will differ. In such eases all that is required for practical 
purposes, indeed all that can be in any wise obtained, is the 
decision of a majority of competent Judges. 

The main object therefore of the Law Reformer should be 
to obtain this opinion of the majority as cheaply and as speedily 
as possible. The ordinary litigant does not in the least care 
about ideal justice. He is insensible to the glory of having his 
name associated with a leading case, or of having it embalmed 
in the Law Reports. His desire is to beat, or be beaten by, 
his adversary as quickly as possible, and to have done with the 
matter. A suitor with a long purse, who is anxious to postpone 
the final decision of the action, may now drag his adversary, 
from a Master to a Judge, from a Judge to a Divisional Court, 
from a Divisional Court to the Court of Appeal, from the Court 
of Appeal to the House of Lords; a torture enduring for about 
three years. This is rare. The more usual course is that after 
a case reaches the Court of Appeal, which may take about a 
year or eighteen months, one of the parties appeals to the 
House of Lords, and what then frequently happens may be 
illustrated by a recent case. In Meyor v. Decroix (1891) A.C. 520, 
a special case was decided in favour of the defendant by two 
Judges, Cave and A. L. Smith J.J., sitting as a Divisional Court. 
In July, 1890, the Court of Appeal, Lord Esher M.R., Lindley and 
Bowen L.JJ., reversed that decision and gave judgment for the 
plaintiff. In July, 1891, the House of Lords, Halsbury C. and 
Lords Watson and Herschell, affirmed the judgment of the Court 
of Appeal, Lords Bramwell and Morris dissenting. Thus the 
judgment of six Judges eventually prevailed over that of four. 

Now precisely the same result might have been obtained one 
year earlier and at probably half the cost, if the three Judges of 
the Court of Appeal could have sat together with the five Judges 
of the House of Lords. 

But sometimes the result is even less satisfactory to the suitor. 
It has happened that the House of Lords has been equally divided, 
and the judgment of the Court of Appeal has therefore stood, all 
the expense of the appeal to the House of Lords being entirely 
thrown away (the ‘Duke of Buccleuch,’ L.T. 1891, 168). 

There are two simple methods by which this most urgent reform 
might be brought about. 
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The five members of the present Court of Appeal, who are not 
members of the House of Lords, might be raised to that dignity as 
‘Lords of Appeal in Ordinary.’ The present Court of Appeal would 
then cease to exist. All appeals, final and interlocutory, would 
then lie direct to one great tinal appellate court,—-the Queen in her 
High Court of Parliament. 

This final Court of Appeal would consist of three divisions: (1) The 
House of Lords Division, sitting at Westminster, and composed of 
the same judges and hearing Scotch and Irish appeals, as at present. 
(2) The Judicial Committee division, sitting at Westminster as it 
now sits. (3) The third division would sit at Westminster, and 
would consist (supposing Divisional Court to be abolished) of three 
sub-divisions. 

The arrangement of Courts and Judges would be as follows :— 


Court oF FINAL APPEAL. 


(1) House of Lords Division, sitting at Westminster. 

(2) Judicial Committee Division, sitting at Westminster. 

(3) Lords of Appeal, three divisions, sitting at the Royal Courts, 
thus :— 

(c) Lord Esher, Lords Bowen and Fry—(Final Queen's Bench 
and Admiralty). 

(4) Lords Lindley, Lopes and Kay—(Final Chancery, Probate, 
Divorce, Lunacy). 

(c) Lords Coleridge or Hannen, Mathew and Smith—(New 
Trial, Interlocutory Appeals, Crown Cases, Bankruptcy 
Appeals, County Court Appeals). 

The advantages of such a scheme are these : The Judges, being of 
equal rank, would be interchangeable. If there was pressure in 
one of its divisions, the Judges of another division might assist it. 
If Appellate work was slack, the Appellate Judges being all Judges 
of the High Court, could assist their brethren in that Court. 

Cases of great importance or difficulty would be heard by two or 
more divisions of the Court, sitting together ‘in banc’ at West- 
minster or at the Royal Courts. 

The suitor would then get in one year the same decision which 
it now takes him, sometimes, three years to get, and this at a mini- 
mum of cost. All litigation would be finally concluded within 
eighteen months. 

All procedure and practice cases would go direct to the third divi- 
sion of this final Court, securing uniformity of practice. 

The jurisdiction of the House of Lords would remain untouched. 
This scheme would not therefore be open to the objections which 
wrecked that of 1873. 
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It would not affect injuriously any existing interests. The 
House of Lords would be benefitted by the accession to its ranks of 
so much ability, and to all outward appearance the course of justice 
would continue on its present footing. But the benefit to the 
public would be beyond price. 

It would probably be found desirable to report only the decisions 
of this final appeal Court. Much suffering would thus be saved to 
the profession. 

The following alternative course (suggested by a well-known 
official in the central office) might be adopted. Leaving the Final 
Courts of Appeal (House of Lords and Privy Council) as they are, 
and also the present Court of Appeal, give power to any appellant 
or respondent in the Court of Appeal to demand as of right that the 
appeal be entered and heard as a jina/ appeal. Enable either party 
then to require that such final appeal be heard by five Judges in- 
stead of three. Make all persons, holding or who have held high 
judicial office, liable to be called upon by the Lord Chancellor to 
assist at the hearing of such appeals, and give the Court of Appeal, 
so sitting as a Court of final appeal, the same position as to judg- 
ments and precedents cited before it as the House of Lords would 
have had on the hearing of such appeal. 


(C) Tue Asorition or Divistonat Covrts. 


It seems to be generally agreed that these Courts might be 
abolished with advantage to all concerned. If the scheme herein- 
before suggested of a Final Court of Appeal were adopted, all the 
appellate functions now discharged by Divisional Courts would be 
undertaken by the third sub-division of division 3 of the Final 
Court of Appeal. 


(D) Toe UNION oF BOTH BRANCHES OF THE PROFESSION. 


This reform is a necessary part of any scheme intemded to dimi- 
nish the cost and delay of litigation. The Zimes and the present 
Solicitor-General are among its foremost advocates, but it numbers 
many supporters in both branches of the profession. 

But here we meet with the stumbling-block which so often stands 
in the way of legal reforms. The interests of the most influential 
members of the profession are opposed to any change. Nearly 
every large firm of solicitors has a relative at the Bar. Almost 
every successful barrister owes his position to his connexion or in- 
fluence with solicitors. If, therefore, this change is to be brought 
about, it must be by the efforts of those members of the profession 
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who have their wits and their industry alone to trust to, assisted by 
the public and the press, 

It speaks well for the general standard of morality throughout the 
profession that this most pernicious system should have existed for 
centuries without wrecking the moral character of every one of its 
members. This it certainly has not done, but its tendency is 
towards demoralization. 

The struggle for existence at the Bar is intense. Many needy 
men crowd to it for a livelihood. Industry and intellectual power 
may achieve a bare competency. But for anything beyond this the 
‘patronage * of the other branch is indispensable. It may be that 
the ‘horrible artifices’ referred to in the letter of ‘Stuff Gown’ 
(Times, 3 or 4 Jan. 1892), and in which the writer sets out in 
shocking detail the various forms taken by the detestable vice of 
‘huggery, are employed only by a few. But the question is, does 
this system ‘make’ for professional righteousness or its opposite ? 
Consider its effect upon solicitors. ‘The wisdom of our legislators 
has determined that the recompense of a solicitor for his profes- 
sional labours shall depend upon the length of the proceedings in 
which he is engaged. A direct inducement is thus held out to him 
to multiply difticulties, instead of avoiding them. But further, if a 
solicitor ventures to act upon his own opinion in the conduct of a 
case, he runs the risk of an action for negligence. If, on the other 
hand, he takes counsel's opinion (at the cost of his client), he is free 
from all responsibility. It follows that the more he employs counsel, 
and the more counsel he employs, the heavier becomes his balance 
at his banker, and the lighter his responsibilities. Then suppose 
that he has a son or other relative at the Bar. In what direction 
will his business gravitate? Will it tend to lessen his appreciation 
of the advantages to be derived from obtaining counsel’s opinion 
and assistance on any and every occasion if he knows that the cost 
of them will come out of his client's and go into his relative’s 
pocket ? 

It is idle to discuss further the working of this fantastic survival 
from the dark ages of the profession. No one wishes that all mem- 
bers of the Bar should be compelled to act as solicitors, or that all 
solicitors should be forced to undertake advocacy. All that is de- 
manded is, that there should be absolute freedom of action; that 
members of both branches of the profession should be free to follow 
the course which, in any particular case, they may think to be most 
for their client’s interest and their own, and should be free to act 
as solicitors or advocates, or in both capacities, whenever they so 
choose. 
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(E) MopIrIcATION OF THE Assize SysTEM, Provincial CENTREs. 


It is generally admitted that some modification of the assize sys- 
tem is necessary. But there is much conflict of opinion and interest 
as to the nature and direction of the proposed change. The follow- 
ing scheme, which follows generally the lines of Mr. Pitt-Lewis’s 
Bill, seems to offer a reasonable compromise :— 

(1) Certain County Court Districts—perhaps those which are 
identical with those of the District Registries of the High Court, to 
be made Districts of the High Court. Palatine Courts to be Dis- 
tricts of High Court, with special provisions as to Judges, &e. 

(2) The present County Court Judges in such districts to be 
‘ District Judges of the High Court ;’ to be eligible for appointment 
to the High Court bench after a certain time ; to assist High Court 
Judge in trial of certain assize business; with a saving as to 
Palatine Courts. 

(3) The jurisdiction of Registrars (County Court) to be increased, 
say to £20 or to any amount by consent. Registrar to be eligible 
for appointment to District Court bench. Procedure before Registrar 
to be very simple and summary. 

(4) The Judges of the High Court to hold assizes at certain large 
towns : also to attend other places on the circuit when there appears 
to be business of sufficient importance to require such attendance. 

(5) The jurisdiction of District Courts to be unlimited in amount, 
and all action to commence in such Cvurts. 

(6) Appeals from District Courts to be direct to final Court of 


Appeal. 
(F) MopiricaTion OF PROCEDURE AND Practice. 


It is certain that much cost and delay would be saved if some 
such re-arrangement of Courts and Judges as that above suggested 
could be carried out. 

But the ‘quantum’ of such saving would depend greatly upon the 
arrangements with regard to procedure and practice which accom- 
panied it. 

Without making an idol of uniformity, it appears desirable, if 
possible, to have one xormal code of procedure for all actions, but 
to leave much discretion in the hands of the Judge. The leading 
object should be to get the litigating parties to trial as speedily as 
possible, and to discourage interlocutory applications, 

(1) Every action (subject to County Courts Act 1888, s. 84, as 
regards the metropolis) should be brought in the district in which 
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the plaintiff (? defendant) resides. The Judge of the High Court or 
District Court should have power to transfer actions to Divisions of 
High Court. 

(2) Every action should commence with writ, endorsed with short 
statement of nature of claim. 

(3) In actions over £20, plaintiff should be at liberty with writ, 
or at short date after appearance should be obliged to serve defen- 
dant with affidavit of claim. Ful) particulars of claim to be set 
out in such affidavit. 

In actions under .4'20, and which are to be tried by the Registrar, 
no affidavits should be required, but after appearance summons for 
judgment. 

(4) Defendant to put in affidavit of defence with full particulars. 

(5) Summons for judgment, or directions before Judge. If judg- 
ment not ordered, all or some of the following directions to be 
given :—(1) for discovery of documents, (2) for interrogatories, (3) 
issues to be settled, mode and place of trial fixed. (Interrogatories 
are unknown in Scotland. If retained they should be allowed only 
in special cases and after copy submitted to Judge and opposite 
party.) 

(6) Trial by High Court Judge, or by District Judge with asses- 
sors (accountants, &c.), or with jury, to be plaintiff's right in cer- 
tain cases. 

(7) Where parties agree to state issues of fact or law, no writ or 
affidavit should be necessary. Only a concise special case which 
should set down to be heard. 

(8) Third party process should be abolished. 

(9) The summary proceedings under O. 14 should be retained, 
and perhaps the powers of specially endorsing a writ extended. 


The above is of course the merest roughing out of a scheme of 
practice. The idea is to make the ordinary action run on the 
simplest and most inexpensive lines, but to leave power with the 
Court to adopt, in cases in which it may think it necessary, a more 
elaborate procedure. 


(G) MisceLLanrous MATTER. 


Chambers.—All\ applications of importance at Chambers should be 
adjourned to the Judge, and the appeal from his decision should be 
straight to the final Court of Appeal. (Division 3, sub-division 3.) 
The costs of an unsuccessful interlocutory application at Chambers 
should, as a rule, be thrown on the applicant, and not made ‘ costs 
in the cause.’ The costs should be assessed at once, by the Master 
or Registrar, &c., and be payable immediately. 
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A scheme of this kind would give the ‘ uncommercial ° litigant 
substantially the same advantages which the scheme of the ‘ Joint 
Committee’ proposes to give to the commercial litigant. And it 
would avoid the difficulties which would arise from arbitrarily 
dividing suitors into two classes, comme: cial and uncommercial, and 
providing for the wants of the former, whilst leaving those of the 
latter untouched, 

Want of space makes it impossible even to touch upon many 
other questions of great importance, such as the costs of plaintiffs, 
the retirement of Judges, and other matters. 

All that is claimed for this rough sketch is that it contains 
the backbone of a procedure which would give English suitors a 
right never yet enjoyed by them, namely, the certainty of having 
their actions finally decided by a competent tribunal within eigh- 
teen months of the issuing of the writ, and this at a minimum of 


costs. 
Tuomas Snow, 








MALICE IN THE LAW OF TORTS. 


[' is a matter of common learning that, as a general principle, 

the Law of Torts disregards motive as distinguished from 
intent. Further, that doing what the law forbids, or failing with- 
out lawful exeuse to perform a duty imposed by law, is equivalent 
to intent. A man is responsible for the negligence, i.e. an act of 
omission causing harm, though unintended, which due diligence 
might have prevented. 

But it must be conceded that there are established exceptions to 
the general rule regarding the irrelevancy of motive, wherein lia- 
bility depends not merely on intent, or negligence (accompanied of 
course by damage), but in part on the indirectness of the motive 
influencing the tort-feasor. 

This conception of indirect motive is commonly expressed by the 
word ‘malice, which probably has been imported into the law of 
private wrongs from the law of public wrongs or the criminal 
law. It would be outside the scope of this article to consider 
whether this conception of malice is, or is not, of any practical 
advantage in the law of crimes. It is noticeable, however, that it 
only oceurs twice in the Indian Penal Code, certainly the most suc- 
cessful piece of criminal legislation with which I am acquainted —a 
code consisting of 511 sections. In both the sections (ss. 219, 220) in 
which the word ‘ maliciously’ occurs, its presence seems due rather 
to oversight than to anything else, as (1) it is not in the least 
necessary where it occurs, and (2) the framers of the code have en- 
tirely excluded it from those sections in which, following the English 
law, it would naturally appear. The ‘malice aforethought’ of 
the criminal law of England appears as ‘intention’ and ‘ know- 
ledge’ in the Code. The term ‘malignantly,’ curiously enough, 
also occurs twice (ss. 153, 270). But it, too, might be struck out 
without detriment to the Code as a whole. 

Indirect or evil motive, then, is indicated by the word ‘ malice, or, 
as it is sometimes styled, ‘express malice.’ What is known as im- 
plied malice or malice in law is not malice in any proper sense of 
the term. Lord Campbell calls the latter a ‘conscious violation of 
the law to the prejudice of another’ (g C. & F. 321), which is no 
more than saying that it is an in/ended violation of the law. This 
definition, with unimportant variations, occurs frequently in the 
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What then is express malice? ‘ Malice in fact, says Pollock 
C.B. in Sherwin v. Swindall (12 M. & W. 788), ‘is of two kinds, 
namely personal malice against the individual, and that sort of 
general disregard of the right of consideration due to all mankind 
which ....’ It has been variously described as ‘indirect or im- 
proper motive,’ //icks vy. Fau/kuer (8 Q. B. D.175). The same ex- 
pression occurs in Mi/chell vy. Jenkins (5 B. & Ad. 595): ‘ Motive 
other than an honest desire [to bring a criminal to justice].’ 
Abrath v. North Eastern Railway (11 Q. B. Div. 443): ‘ indirect or 
illegitimate motive,’ per Lord Bramwell (S. C. 11 Ap. Ca. 251). 
‘Malice’ has been held to be equivalent to ‘with motive’ by 
Crompton J. in Lumley vy. Gye (2 E. & B. 224): while in America 
1 malicious act has been described as ‘any unlawful act done wil- 
fully and purposely to the injury of another’ (Hilliard on Torts, i. 
446). But it seems unnecessary to multiply authorities. 

For the present we may take malice as some motive morally 
reprehensible. The cases in which it is said to form a necessary 
ingredient in an actionable wrong are comparatively few. They 
fall naturally enough into certain groups, which we shall have to 
consider somewhat in detail. 

And first of what is called an action for a ‘ malicious prosecution.’ 
I said groups a moment ago for this reason, that allied to the action 
for malicious prosecutions are several other actions such as those for 
maliciously exhibiting articles of the peace against another; mali- 
ciously causing a search warrant to issue ; for malicious proceedings 
in bankruptcy, and a few others. These are all more or less analo- 
gous to the action for a malicious prosecution, and the observa- 
tions to be made on this last will apply generally to them. 

To support an action for a malicious prosecution, besides the fact 
that the proceedings terminated in plaintiff's favour, it is necessary 
for him to show (1) that those proceedings were instituted without 
reasonable and probable cause, and (2) that they were the result of 
malice ; Abrath v. North Eastern Railway Company (11 Q. B. Div. 
440). Reasonable and probable cause is a question to be settled 
by the judge; see Pollock C.B. Busst v. Giblons (30 L.J. Ex. 77): 
and it has been said that if, in the opinion of the judge, there was 
no reasonable or probable cause for a prosecution, the jury might 
infer malice. This rule, that ‘malice might be implied from the 
want of probable cause, without proof of angry or vindictive motive,’ 
has been followed in America (see Hilliard on Torts, i. 420). But it 
would seem (see Abrath v. North Eastern Railway) that generally some 
proof of malice, ie. express malice, as distinct from want of prob- 
able cause, must be forthcoming. The former view would seem a 
reductio ad absurdum of the theory of malice, For if a total want 
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of probable cause is not sufficient alone to found an action, it seems 
odd that it should be held sufficient because it suggests the existence 
of something else, of which, ex Aypothesi, there is no independent 
proof whatever. 

In his charge to the jury, approved by the Court of Appeal, 
Cave J. (11 Q. B. D. 442) distinetly says, ‘It was for the plaintiff 
to establish the want of reasonable and probable cause, and malice.’ 
Further on he discusses the question of belief: ‘If I go before a 
magistrate with a ease which appears to be good on the face of it, 
and satisfy the magistrate that there ought to be a further inves- 
tigation, while all the time I know the charge to be — 
then I should not have reasonable and probable cause .... if you 
think that the defendants did not take reasonable care ‘to inform 
themselves of the facts of the case, or that they did not honestly 
believe the case which they laid before the magistrates, then in 
either of those cases you will have to ask yourselves this further 
question, were they in what they did actuated by malice ..... ’ It 
would appear then that ‘ probable cause ’ at law is made up of three 
elements, (1) evidence of the cuilt of the accused, (2) reasonable 
care in the sifting of that evidence, (3) belief in its truth: and that 
it is only when one of these is disproved that the question of malice 
need be gone into. It seems deducible from some of the observa- 
tions of the learned judge that he considered the admixture of any 
motive ‘other than a sincere wish to bring a supposed guilty man 
to justice’ would constitute ‘malice. But there is certainly 
authority, as we have already said, for the proposition that 
‘malice’ may be inferred from the want of probable cause; see 
Johnstone v. Sutton (t T. R. 545), Mitchell v. Jenkins (5 B. & Ad. 
594). In a recent case, J/a// v. Venkatukrishna (13 Mad. 394), the 
courts below had found that there was no probable cause, and this 
finding was final. The High Court, however, sent down the case 
for a finding on the question of defendant's belief, which being 
found in his favour, plaintiff's suit was dismissed. 

The question naturally arises, belief in what? From the lan- 
guage of many of the decided cases it would appear to be a belief in 
the guilt of the accused. Indeed, this expression occurs in Hicks v. 
Faulkner (8 Q. B.D. at p. 171), though ‘probably guilty’ is imme- 
diately afterwards substituted. A man may prefer a charge either 
on the foundation of what he knows or what he suspects, Davis v. 
Noake (6 M. & S. 31). An Irishman in New York is said to have 
refused to plead ‘ guilty, or ‘not guilty,’ until he had heard the 
evidence ; and it seems impossible to demand of a prosecutor a 
belief of more than this, namely, that he has a good primd facie case 
on which to take proceedings. That the law concerning malicious 
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prosecutions has now been authoritatively settled by the highest 
tribunal in the land—A¢rath v. North Eastern Railway (11 Ap. Ca. 
247)—is beyond question. But, if it is not over presumptuous 
to ask the question, is this statement of the law altogether con- 
sonant with principle? The extreme solicitude of the law where 
property is concerned is known to everyone. The smallest con- 
ceivable interference with the rights of another (Meriton v. Combes, 
g C. B. 972) may amount to a trespass and be actionable. It is 
actionable if my hat being blown off on a gusty day I follow into 
my neighbour's field to recover it. Nay, it is submitted, the mere 
alighting of my hat in his field would itself render me liable to an 
action’. If A has ‘no reasonable or probable cause’ (taking these 
words in their ordinary sense) to prosecute me before a Court and 
thereby puts my character in peril, consumes my time, wastes my 
money, and generally harasses me, why should I (as in the Madras 
Case) be driven to prove the absence of something from his mind, 
videlicet belief, before being able to get satisfaction for the damage 
done me? Or why, to put it otherwise, should his ignorance, or 
his prejudice, or his intolerable stupidity be an answer to my 
claim? If it is shown that there was not any reasonable cause, 
i.e. cause which a reasonable man would take action upon, for the 
prosecution, and the defendant has acted through ignorance, should 
not his blunder (in the language of Lord Bramwell in J/unfley v. 
Simson, 27 L. J. Ex. 137,2 H. & N. 600) be regarded as ‘ one of those 
blunders for which the man who commits it should be punished, as 
it is very likely that the person charged with felony through the 
blunder will, as long as he lives, be sometimes askéd whether he 
had not been had up before a magistrate for felony ?’ 

Another objection to the present doctrine of malice which may 
well be urged is the extreme difficulty of applying it. A man’s 
acts generally afford an indication of his ‘intention.’ Nor is there, 
as a rule, much difficulty in proving ‘knowledge.’ In the case of 
‘negligence, we have to compare a man’s acts or omissions with 
some standard, not often a matter of exceptional difficulty. But 
who will estimate ‘motives, complicated as they may be and 
mixed of various ingredients and in all proportions? It is too 
easily assumed in this connection that a man institutes a prosecu- 
tion either with the object of vindicating the law or from a mere 
desire to injure the accused, in other words that his motive is one 
and indivisible. But this position is not maintainable. We are 
thus finally driven upon some theory of ‘main motive’ or ‘ master 


* [I must be allowed to doubt the first of these propositions and dissent from the 
second,— Ep. | 
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motive, and this seems to me a question with which Courts of 
Justice are not very capable of dealing. 

Whatever may be thought of Adrath vy. North Eastern Railway 
as law in England, I cannot but regret—though it was perhaps 
inevitable—that it has been recently followed in India. My ex- 
perience of India is that this doctrine is—outside the Presidency 
towns at least—whoily unsuited thereto. The people of India— 
certainly in the South—are litigious beyond anything imagined at 
home. One of their most favourite methods of avenging them- 
selves of their adversaries is by the bringing forward of false 
charges against them. The facility with which false evidence is 
procurable will always make any enquiry into ‘motive’ a matter 
of extreme difficulty, if not altogether impracticable. For these 
reasons, when the time comes for codifying the law of torts in 
India, I would make ‘malice’ no part of a wrong founded on a 
false prosecution, making the innocence of the accused, and the 
absence of reasonable and probable cause sufficient to maintain an 
action. I would make the absence of an honest belief in the mind 
of the prosecutor (when this can be shown) fatal to the »roof of 
probable cause. But I would let such belief count for nothing 
affirmatively. In other words, no belief in the sufficiency of 
‘cause’ would be of any avail where such cause is not reasonable, 
i.e. such as a reasonable man would act on. 

In the law regarding defamation the conception of malice has a 
prominent part. Intentional defamation, apart from motive, is in 
many cases actionable, though, according to English law, a plaintiff 
must in some cases prove actual damage in order to recover. In 
cases of conditional or ‘ qualified ’ privilege, however, the law throws 
a sort of protection round a defendant and allows him to plead 
that though the words complained of are defamatory, and though 
damage has accrued to the plaintiff, yet the defendant is not answer- 
able, as the occasion on which the words were spoken (or as the 
case may be) was privileged. The case of ‘absolute privilege’ is 
not within the scope of our subject. But if for the general good 
of the community the law provides this immunity, surely it is only 
just that the plaintiff should be allowed to prove that the defendant's 
action was not in furtherance of the general good, but was dictated 
by some sinister motive. This seems to me scarcely an exception 
to the general rule regarding motive. It is merely removing from 
an undeserving defendant an artificial protection which the law 
has itself created, and to which he has shown that he has no claim. 

The next class of cases to be considered is that of which the 
well-known decision in Lumley v. (ye (2 E. & B. 216) is the leading 
authority. It was there laid down that (at least in certain cases) a 
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cause of action founded on tort may arise out of a breach of con- 
tract against a third party who advises or procures its breach. It 
is nevertheless submitted that the ‘most careful, learned, and able 
judgment’ of Coleridge J., who dissented from the majority of the 
Court, to the contrary effect, really states the true rule applicable 
to such cases. 

The law is thus laid down in Boren v. Hall (6 Q.B. Div. 333), 
which expressly follows Lumley v. Gye. ‘An action lies against a 
third person who maliciously induces another to break his contract 
of exclusive personal service with an employer which thereby 
would naturally cause, and did in fact cause, injury to such 
employer. It may be noted here that one main ground of the 
decision of the judges who formed the majority in Lum/ey v. Gye, 
viz. that the contract then in question (between the proprietor of 
a theatre and a musical artiste) was within the principle of the 
Statute of Labourers, was practically abandoned in Bowen vy. Hall. 
It is indeed submitted that any argument founded on the supposed 
analogy between the position of the persons contemplated by the 
Statute, and that of those violating their contracts in the cases 
referred to, would not now be advanced. It is clear, however, that, 
in Lumley v. Gye, the majority of the Court considered that an 
action might lie for proving a breach of contract not within the 
Statute of Labourers. Some of the reasons given individually by 
the judges are curious. Crompton J. makes the possible inability 
of the contractor to answer for his own default a reason for allow- 
ing an action against a third party. It would appear that Erle J. 
(2 E. & B. 232) was influenced by considerations which presuppose 
that a right to performance of a contract is analogous to a right of 
ownership. This is a confusion of things altogether distinct. 

Now malice, i.e. express malice or evil or indirect motive, has a 
prominent part in the class of cases under consideration. It is said 
that there must be a wrongful intent to do harm, which would be 
the ordinary sense of malice. But this we find, on further enquiry, 
must be understood to include advantage to the defendant at plain- 
tiff’s expense. The process of rarefaction does not, however, end 
here. Crompton J. distinctly held that by malice was meant 
‘with notice’ (2 E. & B. 224, 22 L. J.Q. B. 469), while at pp. 247 
(E. & B.), 477 (L.Jd.), Coleridge J. makes malice the equivalent of 
intention. In the cases decided, that advantage, it may be taken, 
was chiefly of a pecuniary nature, and it can scarcely be denied 
that various cases occur in which a person might counsel a breach 
of contract without becoming liable to an action in consequence. 

The learned Editor of this Review (Torts, 2nd Edit., p. 481) puts 
a case: ‘Lucilia has :mprudently accepted an offer of marriage 
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from Titius, her inferior in birth, station, and breeding. Lucilia’s 
brother, Mareus, knowing Titius to be a man of bad character, per- 
suades Lucilia to break off the match. Shall any law founded on 
reason say that Marcus is liable to an action at the suit of Titius? 
Assuredly not.’ Probably everyone would agree that Marcus, in 
giving such advice, was only fulfilling a high moral obligation. 
But let us alter the case a little and put it thus. Lucilia has 
accepted an offer of marriage from Titius, her equal in birth, 
station, and breeding. Lucilia’s brother, Mareus, knowing Titius 
to be slovenly in his dress, a bad shot, and given to trumping his 
partner's best card at whist, and honestly disliking the prospect of 
a brother-in-law with these characteristies, persuades Lucilia to 
break off the match. ‘Shall any law founded on reason say that 
Marcus is liable to an action?’ 

Suppose, again, Mareus dislikes Titius for reasons which he 
cannot define, and simply gives his sister Mr. Punch’s celebrated 
advice to those about to marry, and she acts upon it. Or, to go a 
step further, suppose all Lucilia’s brothers and sisters advise her to 
the like effect, each for reasons peculiar to himself or herself, will 
Titius have an action against them all? If so, we ultimately 
come to the ‘manifest absurdity,’ as Coleridge J. calls it, Lumley v. 
Gye, of ‘ attempting to trace up the act of a free agent breaking a 
contract to all the advisers who may have influenced his mind 
more or less honestly, more or less powerfully, and to make them 
responsible civilly for the consequences of what, after all, is his own 
act. But then, perhaps, it will be said that neither Lum/ey v. Gye, 
nor Bowen v. Hall would cover cases of breach of contract to marry. 
No such limitation, however, it may be answered, can be put on 
the general expressions used by the judges who formed the majority 
in the former case. nor does it appear how such a contract could be 
excepted from the rule laid down in the latter. 

Let us consider for a moment the broad principle. What, we 
may well ask, is there in the relations between the parties to any 
contract (outside such contracts as are admittedly within the 
Statute of Labourers) which warrants the giving to either of them, 
in case of breach, a remedy wholly outside that contemplated by 
themselves? Who, on entering into a contract, ever thinks of 
looking beyond the ability of the other party to perform his part, 
his integrity, and his solvency to answer in damages in case of 
default? This form of action is admittedly anomalous’. Is it 


' |I for one cannot admit this, unless the whole class of actions for loss of service. 


and the very old action of trespass for intimidating servants or tenants at will, are 
to be called anomalous too, See F. N. B. 87 N, and other authorities collected, 
Pollock on Torts, 2nd ed., 212.—Ep.! 
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necessary? It is thirty-eight years since Luw/ey v. Gye was 
decided, and there seems but a single reported case, Bowen v. Halt, 
which directly follows it. Can this be accounted for by the uncer- 
tainty of the principle enunciated therein? Considering the weight 
which should be given to the opinions of dissent in each of those 
cases, it may not be altogether presumptuous to question the 
reasonableness of the rule enunciated in them. In any case, 
whether such an action is rightly held to lie or not, the conception 
of ma/ice is much beside the question. If such an action lies at all, 
it can better be founded on ‘ intention’ and ‘notice,’ i.e. ‘ that the 
defendant, at the time he counselled the breach of the said contract, 
well Rnew . . .’ 

From Lumley v. Gye we come naturally to that somewhat curious 
class of cases wherein some interference in trade, or the exercise of 
legal rights, forms the groundwork. In these malice or improper 
motive is generally held to be an essential part. In Rogers v. 
Rajendro Dutt (8 Moo. I. A. 103), the Judicial Committee declined 
to say whether, if the act complained of—a general order by a 
superintendent of marine to Government pilots that a particular 
steam tug should not be allowed to tow any vessel in their charge— 
had been done maliciously, it would make any difference 

That there is such a thing as unlawful competition in trade is 
wholly beyond dispute. Fraud, intimidation, obstruction, and 
molestation are all forbidden by law. In this connection reference 
may be made to well-known cases of Zar/eton v. McGawley (Peake 
270), Gregory v. The Duke of Brunswick (2 M. & G. 205), Keeble v. 
Heikeringill (11 East. 574, n). This last case is somewhat curious. 
It appeared that defendant, who himself owned a decoy, had wil- 
fully frightened away wild-fowl for plaintiff's decoy, thus causing 
him damage. Holt C.J. expressly treats the ownership of a decoy 
as ‘a trade, and compares defendant's position to that of a school- 
master who deliberately frightens away the scholars from his rival’s 
school. It is a noteworthy fact that the word ‘malice’ does not 
occur in the declaration in this case as reported, and but once in 
the judgment of Lord Holt. 

The question what amounts to unfair competition was discussed 
at length in the recent case of The Mogul Steamship Co. v. McGregor 
(23 Q. B. Div. 598). There the defendants, with a view to obtain- 
ing for themselves a monopoly of the homeward tea trade from 
China, and thereby keeping up freights, formed themselves into an 
association, offering to such merchants and shippers as shipped 
their tea exclusively in defendants’ vessels a rebate of five per cent. 
on all freights, and refusing a rebate to any shipper who employed 
a non-association vessel. Provision was also made, in case of 
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necessity, for conveying tea at any freight, so as to render compe- 
tition with the assuciation almost impossible. The plaintiffs, who 
were rival shipowners engaged in the tea trade, were excluded by 
defendants from all benefits of the association, and sustained 
damage in consequence. The majority of the Court of Appeal 
held that as the object of defendants was to benefit the association 
by keeping the trade in their own hands, and not through personal 
ill-will or malice to injure the plaintiffs, the action could not be 
maintained. The case turned chiefly on what is, or is not, 
legitimate exercise of trade, and whether the acts complained of hia 
or did not evidence a malicious intention of doing some detriment 
to plaintitis’ business without just cause or excuse. 

But it is difficult to see how malice, save in the sense of a wilful 
infringement of a right (in which case the word is unnecessary) can 
possibly form an element in what, for want of a better term, may 
be called * unfair competition in trade.” How can motive in such 
case be determined? Is it to be said that a given interference 
with the trade of another is lawful if the act is done for the object 
of personal gain, but unlawful if done with the object of causing 
loss toa rival’ ‘To say that a man is to trade fairly,’ says Bowen 
LJ. (23 Q. B. Div. 615), ‘but that he is to stop short at any act 
which is calculated to harm other tradesmen, and which is designed 
to attract business to his own shop, would be a strange and impos- 
sible counsel of perfection, The attempt to distinguish the two at 
law—morally no doubt they are distinguishable—seems to me 
about as reasonable as to make it a rule of billiard pool that a ‘life’ if 
taken with the object of increasing the striker's score counts, but that 
it does not count if the object be to keep down the score of an oppo- 
nent. In truth the great game of Trade must be played, like all 
other games, in accordance with intelligible rules. Such rules are 
as necessary in the one case as in the other. Those applicable 
to trade have been already incidentally referred to. An exhaustive 
statement of them here is not necessary even if it were possible. 
You must not molest; you must not threaten or intimidate; you 
must not annoy or obstruct; you must not mislead by fraud or 
misrepresentation. All these are well-known rules, and they imply 
rights the infringement of which may be made the foundation of an 
action. They all seem to me to disregard motives, and to be con- 
cerned with overt acts or omissions, At whist the misleading your 
adversaries is a recognised part of the game. But it must be done 
subject to rule, and any attempt to do it otherwise subjects the 
offender to condign punishment. Put motive, I repeat it, enters 
not_at all into such cases. Why should it do so in Trade? If it be 
said that the public at large has a deep interest in trade and none at 
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all in whist, I would reply that it has yet to be shown that any 
trade association can, in the long run, by combination affect the 
interests of the public. ‘I do not know,’ says Coleridge C.J., ‘ ex- 
cept in the ease of Lim/ey v. Gye, that it has ever been held that the 
same person, for doing the same thing, under the same circumstances, 
with the same result, is actionable or not actionable according to 
whether the inward motive was selfish or unselfish for what he did.’ 
Bowen v. Hall (p. 344). A fortiori, it may be added, liability should 
not be made to depend on whether that inward motive is legiti- 
mately or illegitimately selfish. 

The last case, in which malice is said to form a part of the cause 
of action, to which I shall refer, is the action for ‘ Slander of title,’ 
a form not very common in our Courts. This action is founded on 
the loss caused to plaintiff by defendant's falsehood, and, it is said, 
an essential ingredient therein is malice; Pater v. Buker (3 C. B. 
861, 868), Sfeward v. Young (L. R. 5 C. P. at p. 127). But why? 
If defendant, without justification, depreciates plaintiff's property 
and causes him damage, might not this be made the foundation of 
an action without the introduction of the idea of malice at all? 
In fact in a case just cited, Pater v. Baker, it was said that ‘a jury 
may infer malice’ from the absence of probable cause. Surely the 
logic of this cannot be supported. Its tendency to confuse a jury 
is obvious. They are told that unless the defendant acted mali- 
ciously the plaintiff cannot recover. It is then explained to them 
that ‘ malice’ is used in a variety of senses, some of which are far 
removed from that which the term imports in everyday speech. 
They are finally told that they may ‘infer’ the presence of this 
rather mysterious quality from the presence of something else. 
Would it not be simpler to say at once ‘ The disparagement with- 
out lawful excuse, of a man’s title to his property is actionable, 
provided damage follows. 

Little remains to be said by way of summing up. Motive, 
which is all-important in morals, has properly no place in the law 
of Torts. The cases in which it has been ruled otherwise are ad- 
mittedly exceptional, and it may be added more or less anomalous. 
The term malice, with all respect for certain dicta to the contrary, 
is in the last degree obscure and misleading. At first denoting 
hatred or personal ill-will, it loses by degrees its original meaning, 
till at last it reaches its vanishing point in its identification with 
‘intention’ and ‘knowledge.’ __ 

To determine motive accurately is no easy matter when a man 
looks inward upon himself. Varying an ancient saw, it may be 
said that it is a wise man who understands his own motives. Still 
greater are the difficulties when he seeks to determine those of his 
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neighbours ; while they become almost insurmountable when he 
seeks to fix the motives of a company, voting, it may be, by a ma- 
jority of its directors. Motives, again, are often so mixed as to 
defy analysis. The rulings which have been discussed might, it is 
submitted, be supported without any reference whatever to malice 
or indirect motive. Even in Lum/ey v. Gye, which I have vent red 
to suggest was not well decided, Willes, a great lawyer (afterwards 
Mr. Justice Willes), in argument puts the whole matter in one preg- 
nant sentence: ‘The-averment of malice can make no difference. 
If the action does not lie without malice, it does not lie with it.’ 


W. E. Ormspy 
(Judge of the High Court, Travancore). 


[Since this article was corrected for the press the decision of the C. A. in the 
Mogul Steamship Co.'s case has been unanimously affirmed by the House of Lords, ‘92, 
A.C, 25, and on the same grounds.—Ep. | 

















REGISTRATION OF TITLE AND FORGED TRANSFERS. 


| IGHTLY or wrongly, and I suppose it must be taken to be 

wrongly, the general public, and even, speaking generally, 
lawyers, have hitherto assumed that the essence of Registration of 
Title, was the non-necessity of making any enquiries when once a 
certificate of proprietorship was issued, whether by the land registry 
or by railway and other companies. This assumption has, how- 
ever, been somewhat rudely broken in upon, as to land, by the 
recent decision of the Privy Council in the case of Gidds v. Messer 
on appeal from Victoria, and as to stocks and shares. by what has 
been done, rather than by what has been decided, in what is popu- 
larly known as the Barfou case. The facts of the Gi4+s and Messer 
case were shortly these. Mrs. Messer, a lady who resided in Scot- 
land, but who possessed land in Victoria, the title to which was 
registered under the colonial system, gave her husband a power of 
attorney enabling him to sell or mortgage. The husband joined 
his wife in Scotland, and left behind him in the colony in the 
hands of his solicitor the power of attorney and the certificate of 
his wife's title. The solicitor forged a conveyance, by the husband 
as attorney, to a fictitious and non-existent person, and got that 
person registered as proprietor. He then forged a mortgage, by the 
fictitious and non-existent person, to real and existent persons, and 
after some difficulty that mortgage was registered as an incum- 
brance on the title of the fictitious and non-existent person. Sub- 
sequently the frauds were discovered, and Mrs. Messer took pro- 
ceedings to have herself re-registered as proprietor of the land freed 
from the registered mortgage. The Victorian Courts ordered that 
she should be so re-registered, and that the mortgagees should be 
repaid their money out of the insurance fund which is established 
in Victoria for the purpose of providing compensation in cases of 
fraud. Mr. Gibbs, the Registrar in Victoria, objected to the order 
so far as it affected the insurance fund, and the Privy Council on 
appeal sustained his objection, the result being that the mortgagees 
lost their money and had to pay all the costs. The principle on 
which tne decision proceeded is familiar enough. Its application was 
what is startling. It is held that as the mortgagee parted with his 
money in exchange for the forged mortgage. he is not entitled to the 
benefit of the subsequent registration of that mortgage, notwith- 
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standing the fact that the Registrar was induced to register, by the 
fraud, not of the mortgagee, but of the solicitor. It would not 
become me to argue that the decision was wrong, but I may be 
permitted to say that if the law is allowed to remain in that state, 
Registration of Title becomes a farce. Technically, no doubt regis- 
tration takes place at the request of the mortgagee, but really it is 
done for the mortgagor. If otherwise it would only be necessary 
to delay paying over the mortgage money until the mortgage has 
been registered, and registered not by the mortgagee but by the mort- 
gagor, and then the mortgagee would be safe. This, however, is 
not the ordinary course of business, although it would only be 
working out in detail, what in fact is the result of the present 
system, but it would prevent its being said that the transaction 
was completed by exchanging the money for the forged instrument, 
and so tainting the title of the mortgagee, with the forgery which 
he knows nothing about. 

The Barton case was another case of forgery and fraud, with even 
more startling consequences than those in the J/esser case. 

Barton, who was owner of stocks in the London & North 
Western Railway Co., died leaving a will, of which he appointed his 
widow and Thomas Barton executors. The will was proved and 
registered by the Company. The widow and Thomas Barton were 
therefore in a position to sell the stock which stood in the name of 
the deceased. Thomas Barton caused the stock to be sold, and to 
the transfers he forged the signature of the widow, adding of course 
his own genuine signature. The transfers were registered, and for 
some ten years or more the fraud was not discovered, because 
Thomas Barton regularly paid over to the widow the amount of the 
dividends on the stocks. When the facts became known, the widow 
commenced proceedings to have the stocks replaced, and ultimately 
this was ordered to be done. The transferees were made parties to 
the proceedings, but, without getting any decision against them, 
the Railway Company simply blotted their names out of the 
register, and called upon them to repay the dividends they had 
received. So matters stand, except that some of the transferees 
have been compensated through the Stock Exchange, and in pur- 
suance of the rules of that body. But in all cases,some presumably 
innocent person has been left to bear the loss occasioned by Thomas 
Barton's frauds. In some cases the Company by its action has 
escaped loss, but not in all, because where the original transferees 
resold their stock, the Company could not blot out the names of the 
purchasers, and I venture to think that in no case was the Com- 
pany justified in taking the law into its own hands. The register, 
as I contend, can only be properly altered at the request of the 
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registered proprietor, or by order of a Court of Competent Juris- 
diction. But of course it is of no use contending with such a 
mighty body as the London & North Western Company, and so 
those who have been unfortunate enough to be treated in this high- 
handed manner, have had to content themselves as best they may, 
or enter into a lawsuit, which, of course, would not end short of 
the House of Lords. 

What, then, is to be done? Mr. Pitt-Lewis’s Act of last Session 
is one answer to this question. But the Act is merely an enabling 
one, and no Company, not even the London & North Western Co., 
has shown a disposition to adopt it. Another plan would be to 
adopt the suggestion already made, and postpone payment for stock 
until it is registered in the name of the purchaser, at the request of 
the seller. That, however, has been stigmatised as a disorganiza- 
tion of business. So, apparently, investors are to be left in this 
Mahomet’s coffin-like position, until either it suits the Companies 
to adopt Mr. Pitt-Lewis’s Act, or the Legislature passes a compul- 
sory Act, which in the face of the opposition of the Companies is 
not likely to be done. The one remedy left seems to be that which, 
as has been said, is called a disorganization of business. But is it 
really so? If Companies will not accept, voluntarily. the responsibility 
which seems to me to be implied in the fact of registration, and 
Parliament will not enact that responsibility, then even at the risk 
of disorganization, business-men must in the interests of the invest- 
ing public, (mere speculators I leave out of account,) so carry out 
all purchases and mortgages, as to secure the unchallengeability of 
the certificates of title or proprietorship, which are to result from 
them. To do otherwise, would be to surrender, altogether the 
certainty, which is, if not the only, at least the most important, 
thing to be gained by having Registration of Title, whether of land 
or of stocks and shares. 

Joun R. ADAMS, 


[I must be allowed to remark, as to Gibbs v. Messer, ‘91, A. C. 248, that a different 
view is at least possible. See L.Q. R., vii. 299.—Ep.] 








THE FINAL ACT OF THE FRENCH COPPER RING 
DRAMA. 


FPYHE failure of the Société des Métaux in March, 1889, owing 

to the collapse of the tremendous copper ring organised by 
M. Seerétan, the Gérant of the Socicété, and the terrible crash of 
the Comptoir d’Escompte, which had so imprudently guaranteed 
the vast engagements of that ill-fated company—a disaster only 
comparable in magnitude to the crisis of November, 1890, in 
London—are doubtless still within the recollection of most people. 
These failures gave rise to a mass of litigation between the different 
mining companies which had contracted with the Société des 
Méetaux for the delivery of their copper to the Société—the Rio 
Tinto Company amongst others, a short account of whose action 
was given two years ago by the present writer in the pages of this 
Review'. Eventually, however, all these companies were finally 
routed by a judgment of the Paris Court of Appeal of Dee. 18, 
1890, which declared the various contracts made by the Société 
des Métaux with these companies null and void as constituting 
a conspiracy in restraint of trade*. An enterprising debenture 
holder of the Société des Métaux named Llevelyn, who held in that 
company the modest stake of 1500 franes (#60), and two share- 
holders who each held one action but whose wholly unnecessary 
intervention was eventually dismissed with costs, together with 
the two liquidators of the Société, thereupon brought an action 
before the Paris Tribunal of Commerce to obtain leave to strike 
out from the list of the liabilities of the Société des Métaux the 
claim of the Comptoir d’Escompte for. 75,000,000 franes which it 
had paid for the Société to the Bank of France on the ground that 
since the judgment of Dec. 18, 1890 of the Court of Appeal it was 

' L. Q. R. vi. 204. 

* Art. 419 of the Penal Code under which M. Secrétan was prosecuted is as 
wi tens ‘coux qui par des faits faux ou calomnieux semés a dessein dans le public, 
par des sur-offres faites au prix que demandaient les vendeurs eux-mémes, par 
reunion ou coalition entre les principaux detenteurs dune méme marchandise ou denrée tendent 
a ne la pas vendre ou & ne la vendre qu’a un certain prix, ou qui par des voies ou 
moyens frauduleux queleonques auront opéré la hausse ou la baisse du prix des 
denrées ou marchandises ou des papiers et effets publics au-dessus ou au-dessous 
des prix qu’aurait déterminés la concurrence naturelle et libre du commerce, seront 
punis d'un emprisonnement d'un mois au moins, d'un an au plus et d'une amende 
de cing cents francs a dix mille francs. Les coupables pourront de plus étre mis 


par l'arrét ou le jugement sous la surveillance de la haute police pendant deux ans 
au moins et cing ans au plus,’ 
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clear that such a claim could not be supported. This demand was 
refused by the Tribunal of Commerce, and it came before the Paris 
Court of Appeal on Dee. 2, 1891. 

It is of this action, which may be considered as the closing 
scene of the legal drama arising out of the financial crisis of 
the spring of 1889, that I now propose to give a short account. 
The origin of the claim of the Comptoir d’Escompte to rank in 
the bankruptcy of the Société des Métaux as a creditor for 
75,000,000 francs was as follows. On March 5, 1889, as may be 
remembered, M. Denfert Rochereau, the manager of the Comptoir 
d’Escompte, committed suicide. It was thereupon discovered that 
the failure of the Soci¢té des Métaux had affected the Comptoir 
to such an extent that that institution was tottering and must 
inevitably come down with a crash so tremendous as to render 
it impossible even to pay the smallest depositors unless very large 
financial assistance could be immediately procured. The Minister 
of Finance appealed to the Bank of France, which after a careful 
consideration of the position resolved to render aid. It was con- 
sidered that the deposits at sight of the Comptoir d’Escompte 
would not exceed a hundred million frances. That sum was im- 
mediately placed at its disposal, on the guarantee, however, of the 
principal credit institutions of Paris to the extent of one-fifth, 
viz. twenty million franes. Some days later it was found that 
a hundred millions would be insufficient, and forty millions more 
were advanced on a guarantee of the moiety of that sum by the 
same financial institution and on the delivery to the Bank of the 
entire assets of the Comptoir, composed on the one hand of various 
kinds of securities and on the other of the large stock of copper 
which had been warranted to the Comptoir by the Socicté as 
security for advances by the former. The Bank of France how- 
ever is precluded by its bye-laws from making advances except 
upon the security of three signatures, and in order to comply with 
the letter of this regulation resort was had to the following pro- 
ceeding. Monsieur Seerétan drew upon the Société des Métaux 
one hundred bills of exchange for a million frances each to the 
order of the Comptoir d’Escompte. These bills. when accepted by 
the Société and endorsed by the Comptoir, bore the necessary three 
signatures and could be discounted by the Bank without any in- 
fringement of its rules. By way of defining the position of affairs 
an agreement was drawn up and executed by the parties—the 
Bank, the Société, and the Comptoir—the 26th July, 1889, by 
which it was declared that as the claim of the Comptoir against 
the Soci¢té would manifestly be ultimately reduced to the extent 
of the value of the copper which it held as security, and as this 
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security had now passed to the Bank it was expedient to fix by 
agreement its approximate value as it could not be realised at 
that time without enormous loss, and it was thereby agreed that 
such security should be estimated at sixty-five millions. The 
Bank guarded itself by a series of clauses into the details of which 
it is unnecessary to enter against any loss by reason of the 
security, when realised, amounting to less than sixty-five millions, 
and it was settled that the Bank should rank provisionally in the 
bankruptcy of the Société as a creditor for 75,000,000 franes, being 
the difference between the 140,000,009 franes it had advanced and 
the 65,000,c00 at which its security was valued. Eventually, the 
realisation of assets being terminated, the liquidators of the Comptoir 
d’Escompte paid to the Bank the entire sum of 140,000,000 which 
it had advanced and received in return the copper which had 
passed to the Bank as security. It therefore claimed to step into 
the shoes of the Bank to the extent of the 75,000,000 franes and 
rank as a creditor against the Socicté for that amount. 

This claim was never disputed by the liquidators of the Societé 
des Métaux until the judgment of the Court of Appeal, before 
alluded to, of Dee. 18, 18g0, seemed to offer them a loophole of 
escape. For it appears to have at once occurred to the Société 
or its advisers that it might now turn against its quondam ally 
the weapon which together they had wielded with such signal 
success against the various mining companies who had brought 
actions against them for the fulfilment of their contracts or for 
damages, and thus completely escape from its onerous liability to 
the Comptoir d’Escompte. ‘If',’ they argued with considerable 
plausibility, ‘the contracts made between the Société des Métaux 
and the different mining companies for the delivery of all their 
copper over periods of various length, extending in the case of 
the Rio Tinto Company to three years, were null and void as 
constituting a conspiracy in restraint of trade, then it follows that 
the sums advanced by the Comptoir to the Soci¢té for the per- 
formance of these contracts by payment of the copper were 
advanced upon an illegal consideration, and consequently the 
Comptoir was not entitled to recover them in an action against 
the Soci¢té. The Comptoir d’Escompte, on the other hand, relied 
on art. 1251 %, sec. 3, of the Civil Code. On paying the Bank of 


' Les mémes motifs d’ordre public,’ say the pleadings, ‘qui ont fait déclarer 
non-recevable l’action des tiers contre la Société des Métaux et le Comptoir 
d’Escompte doivent faire également prononcer lirrecevabilité de Taction du 
Comptoir contre la Société des Métaux pour une prétendue créance procédant en 
réalité des dites opérations entachées d'une nullité radicale et absolue.’ 

* Article 1251 of the Civil Code runs : 

* La subrogation a lieu de plein droit . . . 

‘3°. Au profit de celui qui étant tenu avec d'autres ou pour d'autres au paiement 
de la dette, avait intérét de lacquitter.’ 
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France its claim against the Société des Métaux, the Comptoir, it 
was argued, became ‘subrogé!’ in all the rights of the Bank, and 
whatever defences might have been set up by the Société in an 
action against it by the Comptoir*, such defences were not avail- 
able against the Bank and consequently not against anyone 
standing from a legal point of view in the shoes of the Bank. 
This defence found favour in the eyes of the Tribunal of Commerce, 
which accordingly gave judgment for the Comptoir. The Société 
des Métaux appealed. 

On appeal this theory of ‘subrogation ’ was accepted neither by 
the Avocat Général—the impartial organ of the Ministére Public, 
who performs in effect towards the Bench much the same * 
function as does an English judge when he sums up to the jury 
—nor by the Court. The origin of these bills was carefully 
scrutinised, and it was found—inevitably, as it would seem—that 
they were not bills given to the Comptoir dEscompte by the 
Société des Métaux in recognition and in payment of a debt, for 
at the time that they were drawn the amount of the claim of 
the Comptoir against the Société was totally unknown and has 
to this day never been finally established, but simply and solely 
in order to create an ‘effet de commerce’ with three signatures, 
and thus enable the Pank of France to make an advance upon them, 
‘Consequently,’ says the judgment, ‘the Comptoir d’Escompte was 
never, either in fact or in law, in a position to consider itself or 
to be considered, as regards the Socicté des Métaux as a creditor 
who had been paid with these bills and who therefore, after having 
personally reimbursed a third party to whom he had transmitted 
them, could claim to be “ subrogé” in the rights of such third party, 
and to shelter itself behind the conclusive effect of the Res judicata 
resulting from the judicial permission to rank in the bankruptcy 
of the drawer or indorser.’ 

The Bank of France and its legal situation having thus definitely 
disappeared from the contest, the Comptoir d’Escompte and the 
Société des Métaux remained the only combatants, and the défence 
which the former had successfully set up in first instance having 
broken down on appeal, it seemed difficult for it to escape from 
what the Avocat Général called the ‘implacable logic’ of its ad- 


' The Scotch legal expression ‘surrogated,’ which simply means substituted, 
would be the exact equivalent of the French term. 

* Such an action as the one described in this article could not, it is apprehended, 
arise in this country. The Société des Métaux having accepted the bills would have 
been estopped by its acceptance from denying its liability to the Comptoir d Escompte, 
which was a holder in due course, 

* Except that an English jury, whose sole mission it is to find the facts, must take 
the law of the case from the judge, whereas a French Court is by no means bound 
to take the same view of the law as the Ministére Public any more than it is 
bound to take his view of the facts. 
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versary'’s argument as to illegal consideration. In the event, 
however, somewhat to the general astonishment, it has succeeded 
in emerging triumphantly out of what looked like a very ugly 
predicament. 

The Avocat Général, M. Faleimaigne, in his very able and lucid 
argument being evidently unable to see his way out of the legal 
impasse in which the Comptoir had become involved, and being 
no less evidently anxious to discover an issue, endeavoured to dis- 
tinguish between, on the one hand, the sums of money furnished 
by the Comptoir to enable the Societé des Métavx to buy up in 
the market, principally in London, the stock of copper actually 
in existence and immediately available, and, on the other, the 
sums which it had advanced subsequently by way of guarantee 
of the contracts made by the Société for the delivery of the entire 
future outputs of the various mines contracted with, extending 
over a specified space of time. 

As regards the former, the Comptoir was, he contended, plainly 
entitled to recover inasmuch as such a transaction was in no wise 
contrary to law, and the judgment of the Court of Appeal did not 
contain a single word which implied a doubt of its legality. As 
regards the latter, however, the Comptoir d’Escompte could not be 
considered to have confined itself to its legitimate é/e of banker of 
the Soci¢té (as was contended throughout by its own counsel), but, 
inasmuch as it had actually become a party as guarantor to no less 
than seventeen out of the entire number of thirty-seven of these 
contracts, it must be considered as having participated’ in an 
illegal conspiracy, and thereby disentitled itself to any redress at 
the hands of its joint tort-feasor. Finally the Court, in its judg- 
ment, went a step further. The Conseil d’Administration of the 
Comptoir as a body, says the Arrét, has never been shown to have 
been entirely cognisant of Secrétan’s illicit operations, at any rate 
in their ensemble. The Comptoir was only a party to seventeen 
out of the thirty-seven contracts, and there is nothing to prove 
that if there had only been seventeen of such contracts in all, the 


' The representatives of the Société des Métaux did not scruple to aftirm in their 
arguments that the Comptoir d’Escompte had been throughout the ‘ accomplice ’ of 
Monsieur Secrétan in his illegal speculations, basing this accusation on art. 59 of 
the Penal Code, which treats as an accomplice a person who has procured the 
means for the commission of a crime or misdemeanour, knowing that these means 
were to be used for such purpose. The means for the commission of the mis- 
demeanour, said the plaintiffs, were the moneys furnished by the Comptoir, who 
knew the destination to which they were to be applied. The argument is specious 
enough in appearance, but apart from the questionable propriety of introducing 
into civil actions principles of criminal law, according to the judgment of the Court 
this was just what the Board of Directors of the Comptoir d’Escompte as a body did 
not know, fully or completely, whatever individual members of the Board might 
have known, and it was of course only as a body that the Board could bind its 
shareholders. 
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Court of Appeal would have held that they were sufficient to con- 
stitute a conspiracy in restraint of trade, as it perforce decided when 
it became apparent that the thirty-seven contracts together insured 
to Seerétan 180,000 tons of copper a year, whereas the output of the 
entire world does not exceed from 200,000 to 220,000 tons. Finally, 
says the judgment, the advances made by the Comptoir during the 
entire period of the illicit operations were effected under the same 
conditions as those previously made by reason of the credit opened 
several years before as banker of the Soci¢té, and no sum was 
actually paid by the Comptoir to the representatives of the mines 
in its capacity of joint and several guarantor, and as paying its 
own debt, but solely in its capacity of banker’, and as an advance 
made to its client whose account was regularly debited accordingly ; 
the proof of this fact being that the Comptoir proceeded in exactly 
the same manner towards those of the mines’ companies, the con- 
tracts with which it had guaranteed, and those towards which it 
had entered into no sort of engagement. 

Judgment was accordingly given for the Comptoir d’Escompte 
with costs, and as far as the equity of the matter is concerned no 
impartial person is likely to quarrel with the decision, but it is 
hardly possible to withstand the conviction that legal principles 
were a trifle strained to afford an equitable conclusion. Some hard 
things were said by the Avocat Général about the morality of the 
behaviour of the Société des Métaux in thus turning round upon its 
guarantor and endeavouring by a legal quibble to shuftle out of its 
liabilities. Inrelevant as such observations appear to be, their justice 
is indisputable, and it is perhaps no great reproach to the Court of 
Appeal under the circumstances to suggest that it was to some 
extent actuated in its judgment by a desire to falsify the cynical 
dictum of Cicero— Summum jus summa injuria.’ 


Matcotm M°‘ILwrairu. 


? Herein the Court appears to differ from the Ministére Public. 
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Socrates. @{HALL we not be right in saying then that the object 
bh of cross-examining witnesses is to elicit the truth? 

Philotimus. Tt would seem to be so, Socrates. 

Soc. Then the good advocate, aiming at this mark, will ask only 
such questions as will help to discover the truth? 

Phil, Only such questions, Socrates. 

Soe. How shall we reconcile this with what we arrived at before, 
that it is the function of the judge to find out the truth, and not 
the function of the advocate ? 

Phil. This is a hard nut to crack, Socrates. J 

Soc. Have we not then been confusing two different kinds of 
excellence, that of the judge and that of the advocate, just as if 
we were to confuse the excellence of the terrier and the excellence 
of the rat? 

Pil. We seem to have been guilty of some such mistake, 
Socrates. 

Soe. Let us consider then what is the special excellence of the 
advocate. Will it not be to recommend himself to his client so that 
he may obtain more briefs, and become popular among litigious 
people ? 

Phil. This seems very probable, Socrates. 

Soc. Then will not the advocate who proposes this end to himself 
try, if he has a bad case, to make the worse appear the better 
reason, and to hoodwink the jury, and to browbeat and bully the 
witnesses and do other things of this kind, if he sees that they 
please his employer and procure him special retainers ? 

Phil. This is likely enough, Socrates. 

Soe. And if he sees a witness timid and nervous he will speak 
to him in a loud voice and try to frighten him, and will treat him 
roughly as if he was speaking lies ? 

Phil. ‘Ve shall not be far wrong, Socrates, in expecting this. 

Soe. And if he knows anything to the disadvantage of the 
witness he will rake it up, will he not, however old it may be, 
and whether it has anything to do with the matter in question or 
not: as if a witness is called to prove a will he will ask him 
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whether he did not once steal apples when he was a boy, and if 
he knows nothing, he will suggest things which are not true and 
make innuendoes and insinuations ? 

Piil. This seems his best course, Socrates. 

Soc. And if the judge interferes or remonstrates he will insult 
him as far as he dares, or make slighting remarks in an undertone, 
to make his employer think that he is master in the court and 
more knowing than the judge ? 

Phil. I should advise him to act so, if he would listen to me. 

Soe. And thus he will get the reputation of a verdict-winner, 
and will be talked about in the newspapers, will he not, and will 
receive retainers and refreshers continually ? 

Phil. No doubt, Socrates. 

Soe. While the unskilful advocate who asks only relevant 
questions and is courteous to witnesses and respectful to the judge 
will be neglected and his fee-book will suffer ? 

Phil, Assuredly, Socrates. 

Soc. We seem to have arrived at this then, that law is in the 
nature of a cock-fight, and that the litigant who wishes to succeed 
must try and get an advocate who is a game bird with the best 
pluck and the sharpest spurs ? 

Phil, It would be madness not to do so, Socrates. 

Soc. And to know the law and the true principles of justice will 
be a matter of secondary importance ? 

Phil. Altogether secondary. 

Soc. So that we may say that the law is a matter of clever 
rhetoric and of bullying witnesses and cajoling juries and other 
such arts, may we not? 

Phil. Apparently. 

Soc. Then how shall we reconcile this with the saying of one 
of the greatest of the wise men, that ‘law ought to be the leading 
science in every well-ordered commonwealth *? 

Phil. We are in a fix, Socrates. 

Soc. May we not have been wrong in saying that the special 
excellence of the advocate is to advertise himself and make himself 
popular with solicitors ? 

Phil. T am inelined to think that we must hark back, Socrates. 


* * * * * * 


EpwARD MANSON. 
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THE SUPREME COURT OF THE UNITED STATES". 


O* the 4th of February, 1790, at the Exchange in the City of 

New York, the Supreme Court of the United States was 
organized and held its first session.’ In 1890 the New York State 
Rar celebrated the hundredth anniversary of that event in a 
mannér worthy of the occasion, and the goodly volume now before 
us is the literary record of the festival. The only criticism we 
have to pass on its outward appearance is that law calf and plain 
eut edges are hardly good enough for a book of so much artistic as 
well as professional merit. The etched portraits of the Justices, 
Chief and Associate, from Jay downwards, by Max Rosenthal and 
Albert Rosenthal of Philadelphia, form a most interesting series, 
and the difficulty of working from photographs, as the artists have 
had to do for the recent and present judges, has been successfully 
overcome. It is curious to note the increasing prevalence of a 
massive and square type of head in the modern period. Or can it 
be that the artistic fashion of the first half of the century was to 
extenuate this type when it occurred, whereas the present fashion 
would rather exaggerate it? However, this Review is not the 
place for art criticism. 

We cannot attempt to follow the history of the Supreme Court 
and its judges, which takes up the main part of the work. It is 
pretty to see how, after the first sitting of the Court, the Grand 
Jury for the United States gave ‘a very elegant entertainment, 
followed of course by divers toasts, in one of which Rhode Island— 
not having yet accepted the Federal Constitution—figured as ‘ our 
Stray Sister. And many of the accounts of leading decisions will 
be found good and profitable reading by British as well as American 
lawyers. But, not having unlimited space at our disposal, we 
think it better to pass on to the addresses delivered at the celebra- 
tion of 1890. They give us the carefully expressed thoughts of 
several distinguished American lawyers and publicists on the 
character and functions of the Supreme Court, and students of 
constitutional law and politics will find them worthy of special 
attention. Among the speakers were Mr. Edward J. Phelps, who, 


* The Supreme Court of the United States : its history, by Hampton L. Carson of 
the Philadelphia Bar, and its centennial celebration, February 4th, 1890. Prepared 
under direction of the Judiciary Centennial Committee. Philadelphia : John Y. 
Huber Company. London: Sampsen Low, Marston & Co., Limd. 1891. Plates. 
4to. xviand 745 pp. (£4 4s.) 
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as the United States Minister to this country, achieved the seemingly 
hopeless enterprise of adequately replacing Mr. Lowell; and Mr. 
Justice Field, long known to all readers of the United States 
reports as one of the strongest and most independent members of 
the Court, in whose defence against an enraged suitor (an ex-judge 
of California) a certain Deputy Marshal, not long ago, shot quickly 
and shot straight, and was most properly held to be justified. 

In the course of these addresses we find repeated mention of the 
power of American Courts to disregard Acts of Congress as being 
contrary to the Constitution of the United States, or Acts of State 
legislatures as being contrary either thereto or to the Constitution 
of the particular State. A recent parliamentary controversy has 
shown that the nature of this power is still not clearly understood 
by many educated Englishmen. It may therefore be useful to 
quote some of the passages in which it is expounded. Mr. Hitchcock 
of Missouri puts it neatly :—‘ Neither the Federal nor any State 
constitution in terms grants such a power. It results from esta- 
blished legal principles, whenever the mandate of an inferior con- 
flicts with that of a superior legislative authority ; whether the 
former be a corporate by-law or municipal ordinance transgressing 
the charter, or a legislative enactment in disregard of constitutional 
limitations. In exercising it, the Court simply fulfils its judicial 
duty of declaring the supreme law and applying it to the case in 
hand.’ The same point is more fully developed by Mr. Justice 
Field. 

‘Under the Constitution of the United States, the Supreme Court 
is independent of other departments in all judicial matters, and the 
compatibility between the Constitution and a statute, whether of 
Congress or of a State, is a judicial and not a political question, 
and therefore is to be determined by the court whenever a litigant 
asserts a right or claim under the disputed Act for judicial decision. 

‘This power of that court is sometimes characterised by foreign 
writers and jurists as a unique provision of a disturbing and 
dangerous character, tending to defeat the popular will as expressed 
by the legislature. In thus characterising it they look at the 
power as one that may be exercised by way of supervision over 
the general legislation of Congress, determining the validity of an 
enactment in advance of its being contested. But a declaration of 
the unconstitutionality of an Act of Congress or of the States 
cannot be made in that way by the Judicial Department. The 
unconstitutionality of an Act cannot be pronounced except as 
required for the determination of contested litigation. No such 
authority as supposed would be tolerated in this country. It 
would make the Supreme Court a third house of Congress, and its 
conclusions would be subject to all the infirmities of general 
legislation. 

M 2 
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See eee Whenever, therefore, any court, called upon to construe 
an enactment of Congress or of a State, the validity of which is 
assailed, finds its provisions inconsistent with the Constitution, it 
must give effect to the latter, because it is the fundamental law of 
the whole people, and, as such, superior to any law of Congress or 
any law of a State. 

"Cocke This unique power, as it is termed, is therefore not only 
not a disturbing or dangerous force, but is a necessary consequence 
of our form of government. Its exercise is necessary to keep 
the administration of the Government, both of the United States 
and of the States, in all their branches, within the limits assigned 
to them by the Constitution of the United States, and thus secure 
justice to the people against the unrestrained legislative will of 
either—the reign of law against the sway of arbitrary power.’ 

Mr. Phelps’s address, which, like all his work of this kind, is 
admirable in style, dwells on the function of the Supreme Court in 
defending individual rights, which assuredly is among its most 
important ones. ‘It was reserved for the American Constitution 
to extend the judicial protection of personal rights, not only 
against the rulers of the people, but against the representatives of 
the people.’ In the Supreme Court citizens of the United States 
have ‘the bulwark of the people against their own unadvised 
action, their own uninstructed will.’ These words of American and 
republican statesmanship take us very far from the clamour of 
English politicians who talk as if a majority for the time being of 
the House of Commons had a divine right to override all the rules 
of both legal and political justice. 

The great constitutional saying, delivered by Chief Justice 
Chase in the judgment of the Supreme Court in Texas v. White, 
7 Wall. 700: ‘The Constitution, in all its provisions, looks to an 
indestructible Union composed of indestructible States, is more 
than once prominently quoted, as might be expected. We give the 
words because we have an impression that the phrase is sometimes 
misquoted ‘an indisso/uble Union,’ &e. The adjective ‘indissoluble’ 
does occur in the context, but not in this sentence. 

We trust that public and professional libraries in England will 
not omit to secure this book. Its importance, and probably its 
pecuniary value, will increase with every year that passes. 


FREDERICK POLLOCK. 
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REVIEWS AND NOTICES. 





| Short notices do not necessarily exclude fuller review hereafter. ] 


1. Statutory Rules and Orders, 1890. Published by Authority. 1087 pp. 
2. Index to the Statutory Rules and Orders. 1891. Published by 
Authority. 355 pp. 


ENGLAND is the mother of parliaments, and her first-born, the English 
Parliament, is the most prolific of legislatures. In its time Parliament has 
produced some 20,000 public general acts, but, not content with its own 
fecundity, it has created a large number of subordinate bodies with dele- 
gated powers of legislation. These bodies in their turn have given birth to 
an innumerable progeny of rules ana orders having statutory or quasi 
statutory force. Though an Englishman is bound by law to know and 
respect these grandchildren of the legislature, he has hitherto had but little 
chance of making practical acquaintance with them. They have been 
hidden away in all sorts of holes and corners. Some of the multifarious 
rules and orders have been published in official documents such as the 
London Gazette ora Parliamentary Paper or a Stationery Office publication, 
while others could only be found either in papers printed for the department 
primarily concerned with them, or in the text-books of industrious writers 
on special subjects. 

The Statute Law Committee have already rendered great services to the 
profession and the public by their authoritative Index to the Statutes, and 
by undertaking a revised edition of the Statutes which will separate the 
living law from the dead. The Committee have now conferred a further 
boon on their bewildered countrymen by publishing the two volumes at 
present under review, 

The first volume consists in a reprint of all the statutory Rules and 
Orders published in 1890, which are in the nature of public general acts, 
as opposed to local and personal acts. At the end of the volume is a classi- 
fied list of the more important Rules and Orders of a local or personal 
nature. The editor, Mr. A. Pulling, junior, who seems to have done his 
work most thoroughly and carefully, has prefaced the text of the Rules and 
Orders with two tables. The first table gives their dates in chronological 
order, and the second table arranges them according to the department or 
body which issued them. A full index to the subject-matters dealt with 
concludes the volume. 

The second volume, which is the work of the same learned gentleman, 
will be invaluable to the profession. It is a general index to all Statu- 
tory Rules and Orders in force on the 1st of January, 1891, which are in 
the nature of public general acts, and it is a monument of patient and 
laborious research. Hitherto, as the Statute Law Committee remark, there 
has been no systematic record of such Orders, nor any available means by 
which the public can discover whether the authority to make them has or 


























166 The Law Quarterly Review. (No. XXX. 


has not been exercised, or if exercised at what date and to what extent, nor 
where the Orders may be found. The index is intended to supply these 
wants, and its plan is detailed in the following extracts from the preface :— 

* The index is strictly limited to Orders which are authorised by a specific 
statute, and does not extend to those (such as most of the Regulations for 
the Army) which are made independently of any statutory power .. . 

‘In many cases an Order continues in force although the Act conferring 
the authority to make it has been repealed. In these cases the reference to 
the Act conferring the authority is given notwithstanding its repeal. 

‘The headings in the index follow, as a rule, the headings in the index 
to the Statutes (published by the Committee). There have been added 
under the names of the different government departments which make 
Orders, references to the headings under which the Orders made by them are 
referred to. The entries in the index state the statutory authority for 
making the Order, with the name of the department by which or with whose 
concurrence it is made. This is followed by an enumeration of the existing 
Orders issued under such authority, the mode of publication being added 
in italics. Some description of the more important Orders is also given. 
The reference is in all cases given to official documents, except in those 
cases where the Order is found only in certain text-books. When the Orders 
have been published in the Law Reports or in Hertslet’s Treaties or State 
Papers, a reference is given to those publications.’ 

To give an illustration of the working of the index. Suppose the Rules 
regulating the practice on English Informations to be the object of research. 
The heading ‘English Information’ gives a cross-reference to the main 
heading ‘Crown Suits.’ Under the latter heading it will be found that 
power to make rules for regulating the procedure on English Informations 
was given to the Lord Chief Baron and two or more Barons of the Court of 
Exchequer by the 28 & 29 Vict. c. 104, s. 28; that Rules were made 
under this power on the 14th Mareh, 1866, which were published by the 
Stationery Office. and which may also be found in L. R. 1 Ex. pp. 389-420, 
and 35 L.J. N.S. 1; that the above-mentioned section is now repealed by 
44 & 45 Vict. c. 59, s. 6, and that the rule-making power is now vested in 
the Committee empowered to make rules for the Supreme Court. The main 
headings of the rules of 1866 are also given. 

The Statute Law Committee further intimate that ‘it is intended hence- 
forward to publish all Orders which are of a public and general character 
in a form uniform with the official octavo edition of the Statutes, at the end 
of each year.’ Inasmuch as the volume for 1890 consists of 1087 pages, it 
is plain that a considerable addition to law literature is about to be made. 
But could not the Committee do somewhat more for us? Their efforts to 
improve the Statute Law by means of carefully drafted Consolidation Bills 
have lately been impeded by the fussy timidity of the House of Commons. 
But they could proceed to consolidate Statutory Rules and Orders and issue 
a revised edition of them without the intervention of the legislature. For 
this work, no doubt, the co-operation of the various rule-making departments 
and bodies would be required. But public departments are seldom lacking 
in public spirit, and for their own sake as well as that of the public, they 
would probably lend a willing hand to the work. 

The substance of English law may be excellent, but its shapeless mass 
and obscurity are a standing disgrace to us. A Frenchman, for three or 
four francs, can buy an excellent edition of the laws of his country, and 
carry it about comfortably in his pocket. But imagine an unfortunate 
English citizen going out for a walk with the Indexes to the Statutes and 
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Statutory Orders, and the seven bulky volumes of Fisher's Digest stowed 
away about his person. Yet he would only be furnished with an incomplete 
index to the laws of England, and not with the Jaws themselves. As the 
result of this state of things, an educated French Jayman generally knows 
far more of French law than even a learned English lawyer knows of English 
law. An Englishman may well say, by how much law and with how little 
wisdom are we governed. 
M. D.C. 
The Law of Land Ownership in Scotland, A treatise on the Rights and 
Burdens incident to the Ownership of Lands and other Heritages 
in Scotland. By Joun Rankine. Third Edition. Edinburgh : 
Bell & Bradfute ; London: Sweet & Maxwell, Lim. 1891. La. 
8vo. liv and rogg pp. (454) 


Tuat this work, originally published in 1879, has already reached a third 
edition, is an indication of the acceptance with which it has been received, 
and shows that it has accomplished its aim and has ‘filled up an admitted 
gap in Scotch legal literature.’ 

The peculiarity of Mr. Rankine’s work is that it treats the law of land 
ownership altogether apart from questions of conveyancing. The case dealt 
with is that of an owner in possession of lands and the questions considered 
are as to the extent of his rights, the limitations to which they are subject 
in favour of the public and of individuals, and the public burdens which he 
has to bear in respect of his ownership. The work is divided into four parts, 
(1) Possession and Ownership generally, (2) Restrictions in favour of the 
Crown and the public, (3) Restrictions in favour of individuals, and (4) Public 
Burdens. 

The first part deals with the effect of po-session in giving a right to 
remedies by interdict and otherwise against intrusion; its effect under 
the laws of prescription in securing a right of ownership from challenge ; 
the meaning and extent of ownership, including the treatment of such 
questions as those relating to boundaries, accession, trespass, minerals, 
&c. The second part deals with such subjects as the right of the Crown 
or the public in seas ard navigable rivers, ports and harbours, salmon 
fishing and highways. Under the third part are dealt with the limitations 
due to neighbourhood, including the law of nuisance and of servitude, and 
the limitations which are due to the coexistence of a title to the same sub- 
ject in the person of another, including the law of common property, com- 
monty, common interest, fee and liferent, and entails. The fourth part 
deals with the parochial, County and Imperial burdens which are laid upon 
the owners and occupiers of lands and heritages in Scotland. 

The omission of all questions of conveyancing, while sufficiently justified 
by convenience alone, has a peculiar justification in view of the duplicate 
origin of the Scots law relating to land. That law shows the influence of 
two very distinct sets of ideas, those of the feudal and those of the civil law. 
But the feudal law, which, till a comparatively recent date, added much to 
the notion of property, e.g. privileges and duties of a military, legislative 
and judicial character, has now become a system of tenure alone, and is not 
of importance except in questions of conveyancing. The ideas of property 
and ownership in the law of Scotland now rest upon the civilian conception 
of these words as understood and developed by Scots lawyers almost as com- 
pletely as if Scotland had never been a feudal country. 

Mr. Rankine, therefore, in cutting off all questions of conveyancing has 
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practically freed his book from the techuicalities of the feudal law, and 
has dealt with a branch of the law which is not so peculiarly local but that 
it may possibly be read not without interest in England. 

The learning and research which have gone to the composition of the 
work are apparent; the language has that brevity and precision which is 
essential in a legal text-book. m & ¥. 


A Treatise on the Law of Contracts. By C. G. Avvison, Ninth 
Edition, by Horace Satu, assisted by A. P. Percivat Keer, 
London : Stevens & Sons, Lim. 1892. La. 8vo. exxiv and 1367 pp. 
(#2 108.) 

E1gut years have elapsed since the last edition of this standard work, and 
many changes in the law have occurred which called for emendations of the 
text. The Married Women’s Property Act, 1882, and the Bills of Exchange 
Act, 1882, are now incorporated in the body of the work, and the many 
important decisions upon the former are referred to by way of illustration 
with great care and minuteness. The Bankruptcy Act of 1883 has also in- 
volved considerable changes in the text, while the provisions of the Stamp 
Act, 1891, so far as they relate to the Law of Contract, are given in an 
Appendix on Stamps. , 

Notwithstanding the addition of mach new matter, the bulk of the 
present edition has been cwtailed by 100 pages. This has been accomplished 
both by careful condensation and by pruning away what was obsolete or 
superfluous. The grouping of subjects has been rearranged; e.g. ‘the 
Parties to a Contract’ now forms the subject of a separate chapter. 
Some obsolete terms, such as ‘transportation,’ have disappeared from the 
present edition, and the editor has preferred omitting altogether the 
subject of ‘marriage settlements’ to dealing with it inadequately (see 
p- 1202). 

The cases of the Mogul Steamship Co. v. Macgregor and Derry v. Peek 
deserve more attention than a mere footnote reference. The case of Cochrane 
v. Moore, 25 Q. B.D. 57, might have been referred to on p. 3, note (e), but 
the practical exclusion from the work of the subject of ‘ gift’ accounts for 
the omission of this case and of the important case of Al/card v. Skinner, 
36 Ch. D. 145. The introductory chapter might have shown more traces 
of the progress made by the growing science of jurisprudence, from which 
recent works on the Law of Contract have gained both clearer definitions 
and a more scientific analysis of the legal terms involved in the conception 
of Contract. Pothier’s definition of a Contract, containing no reference 
either to any legal consequences resulting from an agreement or to any 
form or consideration, is scarcely a satisfactory definition with which to 
commence at the present day a work on the English Law of Contracts. 
However, as a practical treatise, and as a storehouse of authorities on 
the Law of Contracts in general and on the law of particular contracts, 
the work before us will not easily be displaced from the prominent and 
almost unique position it has held for nearly half a century. 8. H. L. 


The Principles of Pleading in Civil Actions uader the Judicature Aets. 
By W. Biake Overrs. London: Stevens & Sons, Lim. 1892. 
8vo, xxxii and 260 pp. (8s. 67.) 

Tus excellent little book, which we briefly noticed in our last number, 
will be invaluable to those who having acquired some theoretical knowledge 
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of law as a science are entering upon its practical study as an art. Most 
pupil-rooms have hitherto been absolutely destitute of any guide through 
the dark and devious ways of practice. The rule of thumb has usually 
prevailed, supplemented occasionally by some traditional MS, notes and 
copies of precedents. Dr. Odgers’ book therefore supplies a distinct want. 

Practitioners moreover in escaping from the narrowness and technicality 
of the old system of pleading have been in danger of falling into a loose and 
slipshod slovenliness under the new system. Dr. Odgers helps his readers 
to combine the logical accuracy of thought of the earlier system with the 
greater freedom and elasticity of method and style introduced under the 
Judicature Acts. 

The work before us deals with the practical rules which must be observed 
to ensure ‘materiality’ and ‘certainty’ in pleading; it goes on to discuss 
‘answering’ or ‘attacking your opponent's pleading’; it then gives with 
good illustrative examples a number of specific rules for framing each suc- 
cessive pleading in an action, and after a chapter on ‘ interrogatories,’ and 
another on ‘advice on evidence,’ concludes with a summary of the rules of 
Court relating to pleading and an useful index. 

The work moreover is prefaced with tables of (1) Cases, (2) Statutes, and 
(3) Rules and Orders cited. 

The author justly criticises (p. 120) the illogical forms of Statement of 
Claim in Appendix C to the R.S.C. in which the order of time and order of 
thought are sacrificed to an unwise attempt at conciseness. Among other 
controversial matters he discusses (pp. 26-28) the ‘convenient though illo- 
gical’ practice of pleading in aggravation or mitigation of damages with the 
conflicting decisions thereon. 

We find little in the work to criticise adversely. The full repetition of 
some of the illustrations (e. g. Smith v. Feverell, 2 Mod. 6: see pp. 19 and 57 
might perhaps have conveniently been spared while some additional forms 
would have enhanced the value of the book. 

But the accuracy of the work leaves nothing to be desired; the style is 
terse, clear, and pointed, and while the subject-matter of the book is suf- 
ficiently elementary for the student just entering chambers, its range is 
suffi.iently wide and comprehensive to render it of great assistance to the 
junior in fair practice. 8. H.L. 


Les bureaux internationaux des Unions universelles. Par Gustave 
Moynier. Genéve, Cherbuliez ; Paris, Fischbacher. 1892. 8vo. 
175 pp- 

M. Moynier, so long and favourably known for his publications upon the 
Convention of Geneva, and for his services as President of the Red Cross 
Societies, has done well to call attention in this compendious monograph to 
an institution which has come into existence so quietly as to be less known 
than it deserves to be. The social convenience of the civilized world has been 
much promoted during the last quarter of a century by the signature of a 
series of conventions, whereby a large number of states have bound them- 
selves to concerted courses of action with reference to postal communications, 
weights and measures, and similar topics of common concern. The network 
of Treaty engagements to this effect has been, not quite correctly, described 
by the late Professor von Stein as constituting a body of ‘ International 
Administrative Law.’ It was soon found that the effectual working of 
such agreements required, in each case, a central office and staff of officials, 
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It is of these establishments that M. Moynier has for the first time given 
a connected account. They are at present nine in number, each with its 
permanent home, and an income derived from the pro rata contributions of 
the signatories of the convention of which it is the organ. The earliest 
attempt of the European Governments‘ to form themselves into a syndicate’ 
for administrative purposes resulted in the formation in 1865 of the ‘ Inter- 
national Telegraphic Union, which in 1868 was provided with a central 
bureau at Berne. Bureaux were established in the same city for Posts in 
1874, for Industrial property in 1883, for Literary and Artistic property 
in 1886, and for Railway Goods traflic in 1890. A Bureau for Weights 
and Measures was established in 1874, at Paris; for Geodesy in 1886, at 
Berlin; for the Suppression of the Slave Trade in 1890, at Zanzibar and 
at Brussels; for the publication of Customs Tariffs in 1890, at Brussels. 
Great Britain is concerned with all the bureaux, except those dealing with 
Geodesy and with Railway Traffic. In a concluding chapter M. Moynier 
has some interesting remarks on the probable future of these first essays in 
systematic international co-operation. T. E.H. 


New Commentaries on Marriage, Divorce, and Separation as to the Law, 
Evidence, Pleading, Practice, Forms, and the Evidence of Marriage 
in all Issues, on a new system of legal exposition. By Jor. 
Prentiss Bisuor. Two vols. Chicago: T. H. Flood & Co. 
1891. La. 8vo. Vol. 1, xlix and 759 pp; Vol. II, x and 831 pp. 


Tuis book incorporates the earlier works of the author on parts of the 
same subject. It proceeds ‘on a new system of legal exposition,’ which 
consists, as stated in the preface, ‘of carrying each question into the light 
of, first, the entire subject; secondly, the entire legal system; thirdly, 
those laws of our earthly existence which man has no power to change ; and 
lastly, those technical rules which have become established through the 
judicial doctrine cf stare decisis; then, of introducing into the problem all 
the considerations which are relevant, and especial/y not overlooking any, 
and thereby determining and writing down what, in fact, the judicial mind 
of our own country and age, when duly made cognizant of all, will hold 
upon the several questions. It follows no opinion of any preceding writer 
or judge which an examination shows to be contrary to the reasonings and 
settled doctrines of the law, and especially it never introduces any opinion 
or reasoning of the author, but states instead the law’s reasonings and con- 
clusions as every judge will hold them on being duly enlightened from 
the bar.’ 

This system is expounded at some length in the introduction, but in 
spite of its claims to novelty it does not appear to differ materially from the 
methods employed by most legal writers of repute. 

The title (subject to this remark) fairly represents the contents; both 
American and English law are discussed. The author sometimes uses 
language which in this country would not be considered English, such as 
‘the excelsior legal mind.’ But only a small minority of his readers will 
care about that. 

Mr. Bishop has expended much labour and research. See, for instance, 
in vol. i. the sections (100 et seq.) on ‘ The Origin and Nature of the English 
Ecclesiastical law,’ chapter xvi. on the element of a formal solemnization, which 
includes the discussion of Reg. v. Millis, 10 Cl. & Fin. 534, chapter xiii 
on ‘Void and Voidable in Marriage,’ and the lengthy discussion in the 
recond volume as to jurisdiction in divorce as affected by domicile. 
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While the English lawyer will hesitate to adopt all the author's conclu- 
sions, which are necessarily founded in part on American decisions, he will 
find the book useful, as it appears to contain most of the cases. The only 
modern English case of importance that we are unable to find is Brinkley 
v. Attorney-General, 15 P. D. 76 (the Japanese marriage case), which ought 
to have been cited as being the converse of He Bethell, 38 Ch. D. 220. 


The Law of Husband and Wife. By Cusnces Crawiey. London: Wm. 
Clowes & Sons, Lim. 1892. 8vo. Ixiii and 486 pp. (20.) 

Mr. CRAWLEY is in one respect unique among the compilers of law-books. 
Instead of giving the time-honoured preface which is so dear to the hearts of 
his race, he has composed a Latin dedication to Mr. Justice Henn Collins, 
which is a pretty, if not an apposite, drag Aeyéuevor in a law library. But 
is it not a stretch of imagination to describe a judge of the Queen's 
Beuch Division as viduae et orborum aegis? Be this as it may, Mr. Crawley 
is to be congratulated upon having composed a careful and accurate treatise 
upon a difficult subject. The Law of Husband and Wife is a branch which 
becomes more knotty and gnarled with every fresh effort of the Legislature 
to simplify it. Witness the myriad cases which have encumbered the Act of 
1882 during the nine years of its career. Mr. Crawley has adopted six ex- 
haustive divisions of his subject, those being (i) status and personal rights, 
(ii) rights in relation to property, (iii) civil obligations, (iv) dealings ‘nter 
se, (v) procedure, civil and criminal, and (vi) the effect of matrimonial de- 
crees. But the most readable and interesting part of his book is the intro- 
ductory chapter, which contains a historical sketch of the English law of 
marriage and its effects on persons and property, with a comparative view 
of the marriage laws of the other principal countries of Europe. This 
begins with an apt, quotation from Brehm, to the effect that genuine mar- 
riage is only to be found among the birds, Turning to small things Mr. 
Crawley might well give the dates of the cases which he cites, he might 
quote the recent decision of the Court of Appeal in Cleaver v. Mutual 
Reserve Fund Life Association ('92, 1 Q. B. 147) upon sect. 11 of the 
Married Women’s Property Act 1882, and he might refrain from calling 
the reporter of ‘State Trials’ ‘ Howard’ instead of * Howell.’ 


Commentaries on the Law of Private Corporations. By Cuar.es Fiske 
Beacg, jr. ‘Two vols. Chicago, Ill.: T. H. Flood & Co. 1891, 
La. 8vo. elxxxvii, xvi and 1487 pp. 


Turse volumes are ‘an attempt to include in one treatise a!l the law of 
private corporations, whether with or without capital stock, of joint stock 
companies, and of all the various so-called guasi-corporations and voluntary 
unincorporated associations which exist for any private purpose.’ 

The author tells us in his preface that since 1885 he has also ‘ in connec- 
tion with an active practice’ written works on Contributory Negligence, 
Receivers, and the Modern Law of Railroads, and has besides two other 
treatises,—* Municipal Corporations,’ and ‘ Modern Equity Jurisprudence '— 
now well advanced. 

The result is what might be expected from an attempt to cover so much 
ground in so short a time. The treatise on Corporations, like the one on 
Railways, though good in design, is hasty and imperfect in execution, and 
valuable only as a very complete digest of the decided cases, 
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The list of cases cited comprises seventy-six double column pages, and 
embraces a very large number of decisions by the United States Circuit 
Court and other Courts, whose decisions are not final, and many of which 
are of little value in themselves. The author has, however, avoided the 
error of Mr. Morawetz in his brilliant work on Corporations. He has 
written to show the law as it is stated in the decided cases, and not to 
awlvance and support a theory, and has done this with such fulness as to 
make the work of great practical value. 

The particulars relating to subscriptions to stock, and the liability ot 
shareholders for corporate debts, and to ‘combinations, pools, and trusts,’ 
are specially full and useful, while those which treat of ‘ voting trusts’ and 
other devices for depriving shareholders of the control of the corporation 
contain a very full and valuable statement of all the recent decisions upon 
this subject. 

It is to be hoped that when Mr. Beach has completed the treatises he has 
now in hand, he may by a careful revision make this the most accurate, as 
it is undoubtedly the most complete, American work on Corporations. 


The Justice's Note-Book: containing the jurisdiction and duties of Justices 
and an epitome of Criminal Law. By the late W. Knox Wieram. 
Sixth Edition, by ArcutpaLp Henry Bopxiy. London: Stevens 
& Sons, Lim, 1892. 8vo. xii and 646 pp. (12s. 67.) 


Tne task of revising the present edition of the Justice's Note-Book, which 
has already won for itself an established position among works of a similar 
class, has been assigned to Mr. Bodkin. The style has been brought more 
into harmony with the requirements of a practical treatise on magisterial 
law by the toning down of some of the exuberances of the late Mr. Shirley's 
fancy ; while at the same time the vein of humour which still runs through 
the book prevents its becoming dull reading. 

The arrangement of the present edition has not undergone any substan- 
tial alteration, though recent legislation and a somewhat fuller index have 
combined to swell the size of the volume in spite of the omission of a large 
number of skeleton forms in use by Justices. The Statutes of 1887, extracts 
fiom which were to be found without annotation in the Appendix only, have 
now been incorporated with the text, while recent legislation and decisions 
have been brought down to the present time, and include the Public Health 
London Act, 1891, though no mention is made of the Factory and Work- 
shop Act of the same year. It may also be remarked that by section 18 of 
the last-mentioned Act (which was the result of the Berlin Labour Confer- 
ence of 1890, and to some extent embodies the resolutions there arrived at) 
the limit of age as regards the employment of children in factories and work- 
shops has been raised from ten to eleven years after the 1st of January, 1893. 
The work otherwise offers little scope for criticism, but its value to the Bench 
and to the profession generally would be much enhanced if it contained an 
index to the cases referred to in the text, which, while increasing the utility 
of the work as a handy book of reference, would not occupy many pages. 








Contempt of Court, Commitial, and Attachment and Arrest upon Civil Pro- 
cess, in the Supreme Court of Judicature. With the Practice and 
Forms, By James Francis Oswatp. London: William Clowes & 
Sons, Lim, 1892. 8vo. xxiv and 214 pp. (128. 6d.) 


Tue claim which Mr. Oswald makes in his preface to ‘familiarity’ with 
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the subject of ‘Contempt of Court’ will be readily admitted by the profes- 
sion. The author carefully expounds the law on (1) Contempts direct,(2) Con- 
tempts indirect or consequential, and (3) Particular or special contempts. 
He discusses imprisonment for offences within the various exceptions to the 
Debtors’ Act, 1869, and explains the procedure for attachment or committal 
or for obtaining discharge from custody, giving precedents of necessary 
forms in an Appendix. 

We find no reference in the chapter on ‘indirect contempts’ to the ques- 
tion which was recently much discussed in connection with the De Souza 
case 2s to whether a Court can imprison for contempt a man who 
adversely criticises a matter ‘which has been finally disposed of. The 
Attorney-General in the House of Commons, in vindicating the judges 
of British Guiana for committing a man under these circumstances, 
stated that there were many such precedents; but the Judicial Committee 
of the Privy Council in giving special leave to appeal said that they were 
aware of none. 

Mr. Oswald urges the necessity of a definition by the Legislature of so 
vague an offence as Contempt of Court and of a limitation of the punish- 
ment which may be imposed, and we are inclined to share his regret that 
Lord Selborne’s Bill of 1883 was allowed to drop. 

The work before us is written in a pleasant, easy style, and will be a far 
more convenient reference book than the ponderous works on practice in 
which the subject has hitherto been embedded, 


A Handy Book for Shipowners and Masters. By H. Homan. Third 
Edition. London: Stevens & Sons, Lim. La. 8vo. viii and 
208 pp. (5%.) 


Tus book, written by a lawyer, is not intended for lawyers but for ship- 
owners and shipmasters. The general idea of the book is good ; for if busi- 
ness men can be induced to read a work calling attention to decisions such 
as that in The Palinurus, the writer confers a benefit upon the shipping 
community. We mention this judgment, in itself not a very important one, 
because within a short time of its delivery it did in fact cause the proper 
screening of a steamship’s stern light many thousands of miles away from 
England. The hints (p. 37) against laxity in filling up shipping documents 
are useful and practical ; and the illustrations of carelessness and ambiguity, 
drawn from recent decisions in the Courts, are such as business men will 
appreciate. Mr. Holman is familiar, not only with the forms and effect of 
shipping documents, but with the ways of shipping business and the habits 
of the shipping community. 

The book will perhaps satisfy owners better than masters. The difficul- 
ties of the latter class do not seem to meet with the same sympathetic ap- 
preciation which the writer evidently feels for those of shipowners. We 
should doubt whether shipmasters universally agree with the suggestion that 
undermanning is a cause of so few casualties (5 out of 7213) as Mr. Holman 
suggests. Again, the master’s duty as to bringing his ship up or getting 
under way in improper weather, when he has a pilot on board, should be in- 
dicated one way or the other. If the Courts give an uncertain voice, the 
shipmaster is at least entitled to the benefit of Mr. Holman’s opinion upon 
such a matter. The easy generalities of the Courts as to what is ‘ moderate’ 
speed in a fog are of little or no use to the seaman. Mr. Holman does not 
seem to think that to the shipmaster the law and his owners are in this 
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matter as the devil and the deep sea; yet we do not hear of captains of 
Atlantic liners being discharged for habitually navigating in a fog at a 
speed which is net the ‘moderate’ speed of the law courts. 

The book is disfigured by an onslaught upon Mr. Plimsoll and an adver- 
tixement of the Shipping Federation. The former is unnecessary; the 
latter out of place. 


A Practical Treatise on the Law of Trusts. By Tuomas Lewin. Ninth 
Edition, by Creu. C. M. Date. London: Sweet & Maxwell, Lim. 
1891. La. 8vo. Ixxxviii and 1402 pp. 


TueRre is no one in all Lincoln’s Inn who does not realise the value of 
his familiar ‘ Lewin’ as helpmeet. A cordial welcome therefore is due to 
this ninth edition, succeeding its predecessor after an interval of some seven 
years and showing no sign of falling off from the high standard of excellence 
which we are wont to expect. We must express our entire approval of 
Mr. Dale's careful work and our marvel at the industry which—apart from 
his labours as a reporter—can put a new edition of ‘ Lewin,’ and the first 
volume of ‘Seton’ upon the editorial table within three months. In this 
as in preceding editions the new matter is carefully differentiated from the 
old, and the arrangement of subjects is maintained intact. It might be well 
to have a list given of the chapters and sections, although there is already a 
tabular analysis, and we should like to see the dates of the cases quoted. 
By this last matter we set great store, though we care little for the dupli- 
cated or quadrupled references to contemporanecus reports. Mr. Dale's 
list of ‘addenda et corrigenda ’ is not unduly long, but if he mentioned the 
May brick insurance case at all, he should have realised that the decision of 
the Queen's Bench was reversed last December by the Court of Appeal. 
These, however, are smal] things and detract little from the general excellence 
of a monumental work, 





The Practice of the Land Registry under the Transfer of Land Act 1862, 
with such portions of the rules as are now in force ; and general 
instructions, notes, forms, and precedents. By Cuartes Forrescve 
BrickpaLe. London: Waterlow & Sons, Lim. 1891. 8vo. iv 
and go pp. 


Tus is useful as a manual of practice, but from the nature of the book 
it contains but little of general interest to the profession. Attention should 
however be paid to the remark at p. 1, that it is not safe to deal with any 
interest in land under a title commencing later than 1862, without search- 
ing the public index of lands kept in the Land Registry to see whether the 
land is registered under the Act of 1862 or 1875 or not. We rather doubt 
the wisdom of the advice on p. 56, that on going to reside abroad, a regis- 
tered owner of land or a charge should leave with his solicitor a general 
power of attorney to deal with his registered land in the fullest and amplest 
terms, Surely this would enable an unprincipled solicitor to dispose of his 
client's land. 

The book appears to be written very clearly, and will no doubt be of 
great use to those who have to deal with land under the Act of 1862. We 
are glad to see that the author purposes to publish a treatise on the Land 
Tiatsfer Act, 1875, and possibly on the Middlesex Registry Acts. 
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We have also received :— 


The Record Interpreter: A Collection of Abbreviations, Latin Words and 
Names used in English Historical Manuscripts and Records. Compiled by 
CHARLES Trick Martix. London: Reeves & Turner. 1892. 8vo. x and 
341 pp.—This is an unpretentious but thoroughly useful little book. The 
first part of it consists of a list of those words which medieval scribes were 
wont to write compendiously, the second of a glossary of low Latin words, 
the third of a list of the Latin names borne by places in Great Britain and 
Ireland. A small book of this kind is just what the decipherer of English 
legal records very often wants. He could not be always carrying about 
with him the fourth volume of Hardy’s ‘ Registrum Dunelmense,’ and from 
time to time he would be in need of some brief hand list, over which he 
could glance in order that he might know what to look for in the pages of 
Dueange. Mr. Martiu’s book should serve his turn. We have noted some 
omissions ; for example, does not the capital 2. very often stand for respousio! 
Still no book of this size—and its small size is one of its great merits— 
will solve every riddle devised by those pen-men who were economical of 
their parchment. 


The Revised Reports, being a republication of such cases in the English 
Courts of Common Law and Equity, from the year 1785, as are still of 
practical utility. Edited by Str Freperick Poiock, assisted by R. Camp- 
BELL and O, A. Saunpers. Vol. III. 1794-1796. (2 Vesey Jr.—3 Vesey 
(to p. 299)—6 T. R.—2 H. Bl.—1-2 Anstruther—1 Peake—Leach Cr. Ca.— 
6 Bro. P.C.) London: Sweet & Maxwell, Lim. Boston: Little, Brown & 
Co., 1892. La. 8vo. xvi and 754 pp. (258 )—The learned reader may con- 
veniently be notified that ‘6 Bro. P.C.’ is represented by one case, preserved 
in a separate form, alone among the verbiage of Brown's eight volumes, be- 
cause it was an appeal from Scotland. English cases reported by Brown 
(so far as still of practical utility) have been incorporated with the report in 
the court below. 


The Law of Real Property ; chiefly in relation to Conveyancing. By H.W. 
CHALLIS. Second Edition. London: Reeves & Turner. 1892. La. 8vo. 
xxxii and 466 pp. (20s.)—This book has approved itself as what Mr. Challis 
meant it to be, ‘a trustworthy guide to the fundamental principles of Real 
Property law.’ More than one other book professes to be an easier intro- 
duction to the subject. But the reader who has learnt from Mr. Challis 
will have learnt, not merely how to get through the common run of business 
without making bad mistakes, but what to do with real difficulties when 
they occur. He will have nothing to unlearn, and few things will take him by 
surprise. Mr, Challis’s dedication to Mr. W. B. Trevelyan will give pleasure 
to those who know how well the praise of Mr. Trevelyan’s learning is de- 
served, Readers of this Revirw will recognise in the appendix some articles 
contributed by Mr. Challis at different times, and will again regret their 
almost gnomic brevity. 


Law and Practice of Divorce and other Matrimonial Causes. By W. 
Joun Dixon. Second Edition. London: Reeves & Turner. 1891. 8vo. 
xciv und 721 pp.—The title of this book very fairly describes its contents. 
It is divided into two heads, ‘ Law’ and ‘ Practice. Under the first head 
will be found full descriptions infer alia of the requisites to a valid marriage 
and of jurisdiction on matrimonial causes as affected by domicile. The table 
of cases presents a little novelty: there is attached to each case a very few 
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words stating the nature of the points raised in it. The index appears to 
be full. We think that this book will be found useful to practitioners in 
matrimonial causes. 


Hints as to advising on Title and practical suggestions for perusing and 
analysing abstracts, with an outline of the Law relating to title to land and 
Tables of Stamp Duties since 1815. By W. H. Gover. Second Edition. 
London: Sweet & Maxwell, Lim. 1892. 8vo. xxxii and 181 pp.—This 
second edition has been called for little more than two years after the 
publication of the first. A book so received by the most critical branch of 
the profession needs little further commendation. 


A Study of Influenza, and the Laws of England concerning Infectious 
Diseases. A paper read before the Society of Medical Officers of Health, 
January 18, 1892. By Ricuarp Sistey, M.D. London: Longmans, 
Gireen & Co. 1892. La. 8vo. 119 pp. (38. 6d.)—The general upshot of 
this tract is that the legislature and persons in sanitary and other authority 
were as much surprised by the influenza as everybody else. Dr. Sisley 
points eut some curious and apparently useless differences between the 
general Public Health Act and the recent special Act for London. Let us 
hope that his warnings will not have been forgotten whenever influenza 
returns. As he says, people do not yet understand how mach more impor- 
tant—and practicable—prevention is than cure. ‘ We still live in the Drug 
Age.’ 


The Solicitor's Clerk, a handy book upon the ordinary practical work of a 
Solicitor’s Office, &e. By Cuartes Jones. Second and revised edition. 
London: Effingham Wilson & Co. 1892. 12mo. 252 pp. (28. 6d.)—This 
appears to be a sensible and practical manual. The advice to young clerks 
in the important and too much neglected matter of handwriting is especially 
good. Bankers’ clerks, we may add, always write, as Mr. Jones advises, 
from the arm, not from the wrist. A chapter is given to shorthand, rightly 
enough. We suspect, however, that Mr. Jones will have to add a chapter 
on type-writing to the third edition. 


The Law and Practice of the Court of Record for the Hundred of Salford, 
in the County of Lancaster. By J. Harvey Simpson. Manchester: Mere- 
dith, Ray & Littler. 1892. 8vo. viii and 196 pp.—Her Majesty's Court 
for the Hundred or Wapentake of Salford has been described by Parliament 
as a Court of ancient jurisdiction, but for more than twenty years it has 
been a thing of statutory rules and forms. Apparently there has been no 
book on its practice since 1859, so Mr. Simpson has done a much needed 
piece of work for local practitioners. 


An Exposition of English Law by English Judges, compiled for the use 
of layman and lawyer from the most recent decisions (1886-1891). By 
J. A. Neate. London: W. Clowes & Sons, Lim. 1892. La. 8vo. xxxiii 
and 224 pp. (128. 6d.)}—This is neither more nor less than a commonplace 
book limited to extracts from English decisions of the last five years. If 
any lay reader gets hold of it and imagines that detached sentences from 
this and that judgment are ‘not an imperfect commentary upon the law, 
but the law itself, some odd consequences may be expected. On at least 
one important and unsettled point (whether a corporation can be liable for 
malicious prosecution) Mr. Neale reproduces a strong extra-judicial dictum 
without any warning that it is not decisive. At the beginning of O two 
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headings of ‘Oaths Act’ and ‘Obiter Dicta’ have been mixed up in a 
grotesque fashion, On the whole, we cannot say this is a book of practical 
utility. 


A Treatise on the Specific Performance of Contracts. By the Right Hon. 
Sin Epwarp Fry, one of the Lords Justices of Appeal. Third edition. 
By the Aurnor and E. P. Fry. London: Stevens & Sons, Lim. 1892. 
La. 8vo. xci and 836 pp. (36s.)—Some interesting historical matter is added 
to this edition. The learned author dissents from the decision of his 
brethren in Bolton vy. Lambert, 41 Ch. Diy. 295. Further notice will follow 
in the July number. 


The Law of Musical and Dramatic Copyright. By E. Cururr, Q.C., 
T. Eustace Smirn, and F. E. Wearneriy. Revised Edition. London: 
Cassell & Co., Lim. 1892. 12mo. iv and 172 pp. (38. 6d.)—This little 
book has already been favourably noticed in these pages (L. Q. R. vii. 88). 
In the present edition the recent case of Moul v. Groenings (91, 2 Q. B. 443) 
is discussed, and the American Copyright Act is given in an Appendix. 
Fishlurn v. Hollingshead (discussed by T. E. 8. in our January number) is 
also cited, and we learn that the parties accepted the decision as final. 


A Selection of Leading Cases in the Criminal Law (founded on Shirley's 
Leading Cases). With Notes. By Henry Warsurton. London: Stevens 
& Sons, Lim. 1892. 8vo. xxiv and 272 pp. (9s.)—As in some other 
modern selections, the leading cases are not reported, only abridged. It 
would be proper in any future edition to insert in the title the word 
‘abridged,’ or other words conveying the like intimation. Whatever its 
possible uses may be, such a book is essentially different from a book that 
reproduces the selected cases at large. 


The Platform : its rise and progress. By Henry Jepuson. 8vo. 2 vols. 
xx and 586, xiv and 625 pp. London: Macmillan & Co. 1892. (30s. net.) 
—This is a full history of extra-parliamentary political speaking in England, 
and the increase of its practical influence in politics. It is not within the 
province of this Review to say more of it than that the incidental state- 
ments about the law of pablic meetings and speeches appear to have been 
carefully framed, and to be correct so far as they go. 


Wharton's Law-Lexicon: forming an epitome of the Law of England, &c. 
Ninth Edition. By J.M.Lery. London: Stevens & Sons, Lim, 1892. La. 
8vo. 793 pp. (388.)—We regret that no attempt has been made to revise the 
antiquarian articles. The next best course would have been to omit them 
altogether. 


The Parliamentary Election Manual: « practical Handbook on the Law 
and Conduct of Parliamentary Elections in Great Britain and Ireland, §e. 
By T. C. H. Hepperwick. London: Stevens & Sons, Lim. 1892. 12mo. 
xxix and 324 pp.—Mr. Hedderwick’s manual seems to be clear and well 
arranged, and its publication is cunningly timed. 


Partnership and Companies: A Manual of Practical Low. By Percy 
F. Wueever. London: A. & C. Black. 1892. 8vo. xiv and 300 pp. 
(5s.)—-Business men who are not lawyers may- possibly find this book 
useful. It appears to be clear and readable. The references to authorities 
wre so scanty as to show that it is not intended for professional use. 

The Annual Digest of all the Reported Decisions of the Superior Courts, 
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iveluding a selection from the Irish... during the year 1891. By Joux 
Mews. London: Sweet & Maxwell, Lim.; Stevens & Sons, Lim. 1892. 
La. 8vo. xxxv and 411 pp. (15%.) 

The Complete Annual Digest of every reported case in all the Courts, for the 
year 1891. Edited by Atyrep Empey. Compiled by H. Taompson and 
W. A. Brice. London: W, Clowes & Sons, Lim, 1892. La. 8vo. lviii 
pp. and 442 columns. (158.) 


Boundaries of Counties and Parishes in Scotland, az settled by the Boundary 
Commissioners under the Local Government (Scotland) Act, 1889. By Hay 
Suennan. Edinburgh: W.Green & Sons. 1892. 8vo. xxxvi and 397 pp. 

The Law of Trading and other Companies, formed or registered under the 


Companies Act, 1862. By Epwarp Manson. London: W. Clowes & Sons, 
Lim. 1892. La. 8vo. exxvii and 966 pp. (3538.) 


La condition de la propriété dans le nord de la France: Le droit de 
marché. Par J, Lerort. Paris: E. Thorin, 1892. 8vo. vii and 223 pp. 


Rogers on Elections: Part Il. Elections and Petitions, Parliamentary, 
Municipal, and Local Government, with Appendices of Statutes, Rules and 
Forms, Sixteenth Edition, By 8. H. Day, London: Stevens & Sons, 
Lim, 1892, 8vo, xxxii and goo pp, (218,) 
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